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= JouRNAL is published 
to advance sound thinking in 
the field of insurance law re- 
lating to Life, Health and 
Accident, Fire and Casualty, 
Automobile, and Negligence. 
and to review unfolding de- 
velopments of interest and im- 
portance. Thus the Journal 
presents timely articles on 
pertinent subjects of insur- 
ance law, digests of recent 
decisions, comments on pend- 
ing legislation, reviews of 
legal articles in contemporary 
publications, and other fea- 
tures reflecting the changing 
scene of insurance law within 
its scope of coverage. 


In the interest of stimulating 
current thought and frank 
discussion of significant rele- 
vant topics in insurance law, 
the pages of the JouRNAL are 
made freely available. Be- 
cause of this open policy of 
expression, no editorial re- 
sponsibility is assumed for the 
ideas and opinions set forth. 
On this basis contributions 
are invited. 
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“Co-operation” by the Assured 
Under a Liability Policy 


by WYATT JACOBS 


HE LACK of coop- 

eration on the part 
of an assured has been 
the subject matter of con- 
siderable litigation. The 
declaratory judgment pro- 
cedure has been suc- 
cessfully used in order 
to avail the insurance 
companies of the defense 
of noncooperation on the 
part of an assured. The 
scope of this article will 
be confined to the lack 
of cooperation on the 
part of an assured dur- 
ing the trial of a lawsuit 
or immediately preceding 
the trial thereof when 
the company is defend- 
ing the assured under 
the terms of a liability 
policy; and the conduct 
of insurer and counsel 
which is necessary to protect the interest 
of the former. 
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The Insurer's Alternatives 


A breach of the cooperation ¢lause by the 
policyholder could be set up as a defense 
upon the policy in a direct action or upon 
a garnishment suit. However, I believe it is 
better strategy to take immediate and affir- 
mative action by filing a declaratory judg- 
ment suit where that remedy is available to 
the company. The Federal District Courts 
are most commonly used under the Federal 
Declaratory Judgment Statute and where 
the requisite jurisdictional amount and di- 
versity of citizenship is present, the Federal 
procedure is speedy and adequate. 


Borchard in his work on Declaratory Judg- 
ments (2d edition, 1941) states the following 
on page 650 with reference to this question: 
“Quite common are the cases in which the 
company in a declaratory action contends 
that some conduct or misconduct of the in- 
sured, such as the failure to cooperate in the 
defense of a third party action * * * oper- 
ated to release the company from its liability 
under the policy * * *,” 
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See “‘Who’s Who in This Issue,’’ 
page 189 
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A Recent Case 


A recent Federal decision 
of interest involving the 
question under discus- 
sion is the case of Penn- 
sylvania Casualty Co. v. 
Miller, 21 C. C. H. Auto- 
mobile cases 562, C. C. A. 
7th (1944), 145 Fed. 2d, 
292. This case involved 
the failure of an assured 
to attend the trial of a 
personal injury lawsuit in 
which he was the named 
defendant and in which 
he was being defended 
by counsel for the insur- 
ance company. The essen- 
tial facts in the declaratory 
suit brought by the insur- 
ance company were not 
in dispute but the question 
raised on appeal was whether or not the 
conduct of counsel in defending the law- 
suit after an evident breach amounted to 
a waiver of the breach. From the facts 
it appears that the original action was 
brought by one Margaret Miller against 
the assured in the Superior Court of Cook 
County, Illinois, for injuries arising out of 
an automobile accident. The insurance com- 
pany through its counsel, entered the as- 
sured’s appearance and defended the lawsuit. 
The assured had cooperated with the com- 
pany prior to the trial, as he had sent in an 
accident report and had also attended a 
deposition. The trial of the personal injury 
case was set for a day certain, the assured 
notified of the date, and he was requested 
to attend the trial. On the day set for trial 
he failed to appear and counsel asked for 
a continuance and a five day continuance 
was granted by the court. The assured was 
notified of the continuance and again was 
asked to assist in the defense of the action 
by appearing for the trial. He again failed 
to appear and the attorneys for the insur- 
ance company asked leave from the court to 
withdraw from the case because of the fail- 
ure of the assured to appear. The trial 
judge refused to permit counsel to withdraw 
and pursuant to the court’s direction, coun- 
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sel defended the assured without the per- 
sonal appearance of the assured. A verdict 
was rendered for the plaintiff and subse- 
quently a motion for new trial was filed, 


argued and overruled. The judgment then 
became final as no appeal was taken. Fol- 
lowing this the insurance company imme- 
diately instituted a declaratory judgment 
suit in the Federal District Court. The ba- 
sis for the suit was that due to the breach 
of the assured of the cooperation clause 
which read as follows: “The assured shall 
cooperate with the company, and, upon the 
company’s request, shall attend hearings 
and trials, and shall assist in effecting settle- 
ments, securing and giving evidence, ob- 
taining the attendance of witnesses and in 
the conduct of suits’, the company should 
be relieved of any and all liability under the 
terms of the policy growing out of the acci- 
dent in question. The complaint set forth 
that there was a garnishment suit threatened 
and that the plaintiff in the original suit 
should be enjoined from prosecuting any 
suits, or actions, against the company upon 
the policy of insurance. The complaint fur- 
ther charged that the breach of the assured 
prevented a recovery under the policy be- 
cause of a clause in the policy that no action 
shall lie against the company unless as a 
condition precedent thereto, the insured had 
fully complied with all the terms of the 
policy. 


Was There a Waiver? 


The theory of the defense was that by de- 
fending the original lawsuit and arguing the 
motion for new trial the company waived 
the non-cooperation of the insured. The 
trial judge, Judge William Holly, found the 
issues for the insurance company and en- 
tered judgment for the plaintiff. The Cir- 
cuit Court of Appeals affirmed the findings 
of the trial court. The court stated that the 
action of the company’s attorney in defend- 
ing the suit and arguing the motion for a 
new trial was done under the compulsion of 
the court’s order and hence there was no 
waiver, as waiver involves freedom of choice 
and is a voluntary act. 


The above case indicates that the disclaimer 
of liability was made at once, as soon as the 
breach of the policy became evident. Al- 
though not disclosed in the facts of the 
opinion, the insurance company had notified 
its insured and its counsel that in the event 
of the former’s failure to appear for trial, 
counsel should withdraw from the case. 
The insurance company did not waive the 
conditions imposed by the policy and 
promptly insisted upon their performance. 
Further, from a practical standpoint, the 
continuance of counsel to defend the case 
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resulted in a substantial benefit to the in- 
sured, rather than any harm. However, the 
failure of the insured to attend the trial, was 
the loss of a substantial right. In the case 
of Glen Falls Indemnity Co. v. Kelther, 88 N. 
H. 253, 187 Atl. 473 (1936) the court had the 
following to say about the effect of the ab- 
sence of the assured from trial: “Every 
person familiar with the trial of cases by 
juries, knows that the case of an individual 
defendant is seriously, if not hopelessly, 
prejudiced by his absence from the trial. 
Such absence if not adequately explained, is 
a circumstance ‘chiefly persuasive as dis- 
tinguished from prohibitive in its effect’ 
* * * which normally affects the decision 
of the jury upon all questions submitted to 
them. Even if the liability of a defendant 
were admitted or conclusively established, 
it cannot be doubted that the mental atti- 
tude of a jury in assessing damages, would 
be influenced by his unexplained absence 
from the court room. Due regard for real- 
ism in the administerial law does not permit 
the adoption of defendants’ argument that 
the plaintiff was not prejudiced by Keli- 
her’s absence from the trial of the case 
against him.” 


Failure to Attend Trial 


The New Hampshire case involves circum- 
stances somewhat similar to Penn Casualty 
v. Miller. Glen Falls Indemnity Co. v. Keliher, 
88 N. H. 253, 187 Atl. 473 (1936). This case 
was brought under the New Hampshire 
Declaratory Judgment Statute. From the 
facts therein it appears that the case was 
called for trial and the defendant failed to 
appear although he was properly notified. 
A motion for a mistrial was made by de- 
fendant’s counsel and denied. Counsel for 
the Company then disclaimed coverage and 
proceeded with the trial. The lower court 
found the assured failed to cooperate and 
the company made every effort within rea- 
son to have the assured attend the trial. 
In upholding the decision of the lower court, 
the Supreme Court of New Hampshire 
stated the following about the cooperation 
clause on page 476: “It is, in either event, 
a ‘material condition of the policy’, violation 
of which by the assured destroys the right 
to claim indemnity thereunder.” It is to be 
noted that in the Glen Falls case the dis- 
claimer was made instantaneous with the 
breach. Counsel disclaimed coverage at the 
start of the trial, although there was no at- 
tempt made to withdraw as counsel as in 
the Pennsylvania case. 


Another similar case is McDanels v. General ° 


Insurance Co., 36 Pac. (2d) 829, 1 Cal. App. 
454 (1934). Here again the insured failed 
to attend the trial after due notice. This 
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suit arose on a claim upon the policy. The 
non-cooperation of the insured was pleaded 
as a defense and the plaintiff maintained 
that the participation of counsel for the in- 
surance company during the entire trial, was 
inconsistent with its theory and amounted 
to an election. The California Civil Prac- 
tice Code provided that an attorney could 
withdraw from a case only by consent of a 
client, or by order of court, and failure to 
obtain either would constitute a contempt 
of court. The court would not permit coun- 
sel to withdraw. The California Court held 
the action of the company in defending the 
case was not inconsistent with its disclaimer. 
The Court said on page 833: “Such con- 
duct was not based on opposite and irre- 
concilable claims of right, typical of the 
doctrine of election, but upon one and the 
same claim of right to defend against lia- 
bility on the policy.” 


Excess of Zeal 


The 7th Circuit Court of Appeals had a very 
peculiar case presented, involving the co- 
operation clause in DeHart v. Illinois Cas- 
ualty Co., 19 CCH Automobile Cases 446] 
116 Fed. (2d) 685 (1940). The question at 
issue was whether or not over-cooperation 
constituted failure to cooperate. The over- 
cooperation charged was the production of 
a witness to testify falsely but favorably to 
the nonliability theory of the insurance com- 
pany. This case was a direct suit upon the 
policy, after recovery of a judgment for per- 
sonal injuries. The court accepted the 
company’s position that over-cooperation 
consisting of perjured testimony, is lack of 
cooperation, provided the company is un- 
aware of the perjury and subornation of 
perjury. It appears from the facts that as 
soon as the perjured testimony was dis- 
covered the court recessed, and a motion for 
mistrial was made by the insurance com- 
pany’s counsel which was overruled. Then 
before trial resumed, the company’s attor- 
ney prepared and presented to the assured 
an agreement in writing, wherein it was 
provided that the company would continue 
the defense without waiving the violation of 
any of the provisions of the contract of in- 
surance. It was represented to the assured 
that the company would withdraw from the 
defense unless he would execute the agree- 
ment. The assured refused to sign the 
agreement. The court took the position 
that at the time the assured failed to sign 
the agreement counsel should have with- 
drawn from the case. The court stated that 
the company took the chance of winning 
the case before the jury and thereby it had 
lost its right to assert the defense under the 
full cooperation clause of the contract. It 
is unfortunate that there was considerable 


disagreement between the three judges who 
decided the case. The concurring opinion 
is based upon the theory that the assured 
did not fail to cooperate, that the company 
participated in the defense of the case and 
it was now too late to defeat recovery. The 
dissenting opinion stated that there was no 
waiver or estoppel, that the defendant com- 
pany did nothing upon which its insured re- 
lied to his injury or disadvantage, but on the 
contrary protected him when it was not 
bound to do so. It thus becomes important 
for the company and counsel to act imme- 
diately upon notice of the breach of the 
cooperation clause so that no inconsistent 
stand is taken. The action taken by the 
company and its attorneys must be unequi- 
vocable and there can be no wavering from 
this course. 


“Unequivocal and Affirmative” Action 
Necessary 


That unequivocal and affhrmative action 
must be taken by the company and its at- 
torneys is well illustrated by the case of 
Georgen v. Manufacturers Casualty Co., 117 
Conn. 89, 166 Atl. 757, (1933). In this case 
the assured failed to appear for trial al- 
though requested to do so. On the day of 
trial, counsel for the company informally 
suggested a continuance when the assured 
failed to appear for trial. No further action 
was taken by counsel and a judgment was 
entered against the defendant. In a suit 
against the insurance company upon the 
policy, the non-cooperation of the assured 
was set up as a defense. The Connecticut 
Court stated that since there had been no 
attempt made to withdraw from the case as 
counsel, or declare a breach of the policy, 
or disclaim liability, or reserve the defend- 
ant’s rights under the policy that the de- 
fendant company waived any of its rights 
under the policy. No definite action was 
taken either by the company or counsel 
except for the informally suggested con- 
tinuance. In order to properly protect the 
record when presented with a situation 
where the assured fails to appear at the trial, 
a formal written motion should be filed with 
the court and a disclaimer made. This 
would amply protect counsel and the insur- 
ance company. 


“A. W. O. L.” 


A peculiar situation arose in the case of F/utt 
v. Travelers Insurance Co., 110 N. J. L. 57, 
164 Atl. 12 (1933). This suit was a claim 
upon the policy after judgment. The orig- 
inal personal injury case proceeded to trial 
and the assured was present the first day. 
At the close of the court session on the first 
day, the court instructed al] witnesses and 
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parties to be present on the second day and 
the assured was told to be present for the 
trial on the second day. However, he did 
not appear. He sent a telegram to the ef- 
fect that he could not get to the town where 
the trial was being held. The facts later 
developed that the assured was working on 
the particular day in question. The attor- 
ney proceeded with the trial and judgment 
was entered against the defendant. In the 
suit upon the policy it was claimed that the 
insurance company had waived any and all 
rights it had under the policy by continuing 
with the trial to judgment, whereas there 
had been an evident breach of the coopera- 
tion clause. The case hinged upon the pe- 
culiar wording of the telegram which the 
assured had sent. The court stated that 
there was nothing in the telegram to indi- 
cate that he was voluntarily absenting him- 
self from the trial and since that was true, 
there was no evidence of lack of cooperation 
at the time the attorney received the tele- 
gram. The court stated that there was not 
sufficient lack of cooperation known to 
counsel which would have justified the at- 
torney from refusing to proceed and with- 
drawing from the case. 

The caution with which counsel must act 
when it is evident that the assured is failing 
to cooperate by refusing to attend trial is 
set forth in the case of Goldstein v. Bernstein, 
315 Mass. 329, [19 CCH Automobile Cases 
$52] 52 N. E. (2d) 559 (1943). This suit 
involved certain bills in equity which were 
brought to reach indemnity furnished by the 
automobile insurer who was made a party 
defendant. The insured had gone to Florida 
and counsel had succeeded in securing a 
continuance and a date had been set for the 
trial. The evidence was clear that there was 
considerable correspondence between the 
attorney and client about the date set and 
that counsel was insisting that the assured 
be present for the trial. In her final reply to 
counsel, the assured wrote that she could 
not be back for the date set by the court, 
but would be present on the evening of the 
following day. Counsel informed her by 
telegram that unless she was present on the 
date set, he would disclaim liability and 
withdraw from the case, The plaintiff's 
counsel then defaulted the insured. The 
question of the good faith of the insurance 
company was raised and the court in finding 
the issues for the company stated that it 
acted in good faith and was justified in dis- 
claiming liability. The point in question 
was brought up as to why counsel did not 
request a continuance in order to permit his 
client to reach the trial on time. On this 
question the court said that the company 
and counsel were not required to request or 
even consent to a continuance when the 
assured failed to appear, as such conduct 
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might have later subjected it to a claim of 
waiver or estoppel. It is to be noted that in 
the final telegram sent to the client the at- 
torney stated that unless she would appear 
on the date set for the trial that he would 
disclaim liability. He affirmatively took ac- 
tion pursuant to this notice and any incon- 
sistent action thereafter would have been a 
waiver of his and the company’s rights. 


The Insured’s Expenses 


The question is often presented as to the 
obligations of an insurance company to pay 
expenses in order to have the insured at- 
tend trial. An interesting case was the case 
of Fischer v. Western & Southern Indemnity 
Co., 106 S. W. 2d, 490 (Mo. 1937). The 
litigation arose in a garnishment proceeding 
after judgment on the original personal in- 
jury action, In the personal injury case the 
cause had been specially set and the assured 
lived in the State of Missouri, some distance 
from St. Louis, where the trial was held. 
There was considerable dispute on the facts 
as to certain conversations held between the 
assured and an investigator for the company, 
but the court found as a matter of fact, that 
the assured had promised he would appear 
if transportation were furnished him. The 
transportation was furnished the assured but 
on the date set for trial he failed to appear 
and counsel withdrew from the case. In 
the garnishment proceeding the insured tes- 
tified and his excuse for not appearing was 
that he had no money to pay for meals and 
hotel accommodations in St. Louis. The 
court in holding for the insurance company 
stated that under the cooperation clause the 
initial obligation was upon the assured to 
attend the trial but the company had notice 
that he needed transportation. The trans- 
portation was furnished but the company 
was not required to buy his attendance by 
advancing him money for meals and hotel 
bills unless it had been informed that with- 
out such advancements by it, his attendance 
would not be possible. 


Some Practical Rules Summarized 


From the foregoing we believe the follow- 
ing general rules can be adopted. Where 
the conduct of an assured before the final 
date of trial indicates that he will not at- 
tend the trial, he should be served with 
notice by the attorney for the insurance 
company that in the event he fails to at- 
tend, the trial counsel will withdraw as at- 
torney and the company will disclaim under 
the policy. Where the assured fails to at- 
tend trial without having given an intima- 
tion or notice of his intention to the 
attorney, counsel should make a formal 
motion for continuance and if possible, as- 
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certain the whereabouts of the assured, and 
put him on notice to attend the trial at once. 
If his whereabouts cannot be determined and 
a continuance cannot be secured, then counsel 
should put the court on notice, that he is de- 
fending for the insurance company under the 
policy but reserving any and all of the rights 
of the company. If during the trial, there is a 
breach by the assured of the cooperation 
clause, as over-cooperation or some other 
breach, then counsel should ask for a recess 
and request his client to execute a reserva- 
tion of rights agreement. If the assured 
fails to execute a reservation of rights agree- 


ment then counsel should ask leave of court 
to withdraw as counsel for the defendant, 
but if the court refuses to permit counsel 
to withdraw, then the record should be clear 
that he is continuing the defense but reserv- 
ing any and all rights of the company under 
the policy. Where counsel has definitely 
put the assured on notice that unless he 
fails to appear for trial on the date set he 
will withdraw from the case, and the as- 
sured fails to attend, then counsel should 
not waive any of the company’s rights by 
requesting a continuance or even consenting 
to a continuance. 


ony eee 
Immutable Principles and the Arch-criminal 


“Common right and reason, founded on eternal principles, is governing law in 


every court worthy to be called a court, the humblest and the highest. 


In the 


Ozark region of Missouri there is a court house which is a cube of homemade 


brick. 


The floors are bare and worn. 


No Latin mottoes—Fiat Justitia, Salus 


Populi Suprema Lex, are graved in golden letters in the entablature of stone. By 
a creaking stairway one ascends to the sanctum on the second floor. Unpainted 


chairs are held in rows by binding boards beneath. 


A kitchen table serves the 


shirt-sleeved, pipe-smoking presiding judge. Cuspidors, strewn about, are aimed 
at and sometimes hit. Through open windows one sees on the court house green 
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below a substantial part of the county’s population, men, women, children, dogs. 
In Fords of ancient vintage, in wagons with grease-hungry wheels, on mule-back, 
on horseback and on foot, they have come to court, for here is drama free for all. 
When some new case is called or another witness is required, the sheriff, bustling 
with importance, pistol protruding belligerent from dragging holster, strides to 
the open window and calls out: ‘John Doe, come into court: John Doe, come 
into court!’ There are no books, or few. Perhaps torn volumes of the statutes, 
with many pages missing. No books, but governing law—common right and 
reason, principles of justice which do not change. When the books conflict with 
them the books must change. In the humblest court, also in the greatest court. 


“We are looking forward to a trial soon to be held in a tribunal such as we have 
not seen. Accounts of that trial will fill the pages of all the journals. The arch- 
criminal of human history will be arraigned. The indictment will be read: 
“*You have brought murder and rape to a peaceful world. Millions of graves 
your bloody hands have digged. Races and nations you have enslaved. Cathe- 
drals and synagogues and churches you have bombed and burned. Libraries and 
culture and learning you have destroyed. The souls of young men and young 
women you have perverted and debased. You have throttled liberty, slaughtered 
democracy, crushed freedom. You have defied God.’ 
“There will be no books. The immutable principles of justice, which alter not, 
will be the governing law in that tribunal at that trial. 
“When the certain and solemn judgment of ‘guilty’ has been pronounced, what 
will be the punishment? I do not know. I have in mind a precedent. The cita- 
tion is Paradise Lost. Written by John Milton, the most eloquent champion of 
liberty the world has known. (Two years ago Hitler, with a bomb hurled 
from the sky, destroyed the statue of Milton standing in the London church yard 
where the poet’s bones are buried.) Yes, I have in mind a precedent. There 
was another once who 

‘Against the throne and monarchy of God 

Raised impious war in Heav’n, and battle proud 

With vain attempt. Him the Almighty Power 

Hurl’d headlong flaming from th’ ethereal sky 

With hideous ruin and combustion down 

To bottomless perdition, there to dwell 

In adamantine chains and penal fire, 

Who durst defy the Omnipotent to arms.’”’ 


—Merrill E. Otis, in Journal of the American Judicature Society, Oct., 1944. 
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The Negligent Airplane Pilot— 
Collisions and Other 
Accidents 


by KENNETH R. THOMPSON 


HE PRINCIPLES discussed herein 

find application in many airplane acci- 
dent cases. For example, in the recent case 
of Kamienski v. Bluebird Air Service, Jan. 
17, 1945, Ill. Sup. Ct., 11 CCH Negligence 
cases 821, where the plaintiff was successful, 
the complaint in the trial court consisted of 
two counts, the first of which charged negli- 
gent operation of the plane by the pilot, and 
the second alleged violation of certain rules 
and regulations of the Civil Aeronautics Au- 
thority of the Department of Commerce of 
the United States relative to testing the en- 
gine prior to the takeoff, and also alleged 
the failure to observe certain local field 
traffic rules. 


AIRCRAFT NECLIGENCE 
Air Traffic Rules 


Before an automobile driver takes his driving 
test he ought to know the Rules of the Road. 
In order to obtain a pilot’s license it is nec- 
essary to pass a written examination, which 
covers Air Traffic Rules (Air Commerce 
Regulations Sec. 52). Air navigation of 
course rests on these traffic rules and viola- 
tions of these rules cause accidents, which 
result in law suits and probable insurance 
losses. 


Let us take the case of Tiedt v. Gibbons, et al. 
(Circuit Court, Cook Co., Ill. Nov. 22, 1937; 
1940 USAvR 63; CCH Av. Service par. 1220) 
which involved the application of Traffic 
Rules when a collision occurred between 
two aeroplanes at Ashburn airport in Chicago. 
O’Brien, a student-pilot in a bright canary 
yellow painted plane owned by Tiedt was 
taxiing it and going about 5 miles per hour 
when he suddenly saw the defendant’s aero- 
plane, travelling at about 40 miles per hour, 
150 feet ahead of him. O’Brien brought his 
plane to a stop. Defendant did not swerve 
his plane and it crashed into the left wing 
of plaintiff’s plane. 

Section 75 C. (dealing with Landing Rules) 
of the Air Traffic Rules (chapter 7 of the 
Air Commerce Regulations) provided as fol- 
lows: “A landing plane has the right of way 
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EVYING GENEROUSLY on the 

wealth of automobile and negligence 
doctrine, the law of aviation accidents 
is gradually taking shape, with each new 
decision. With these useful analogies, 
plus the federal Air Traffic Rules, and 
the regulations of the various state com- 
missions, the air is being tamed from an 
element wild and free, the province of 
birds, to an orderly network of “high” 
ways and traffic lanes where, in the 
words of the poet’s vision, the argosies 
of men may ply in peaceful order. Mr. 
Thompson’s latest article discusses the 
principal rules of air traffic governing 
collisions and other accidents, and indi- 
cates some considerations . importance 
for the underwriter of liability for air 
accidents.—The Editor. 


over planes moving on the ground or taking 
off, but this shall not excuse the pilots of 
either or both such aircraft from the exer- 
cise of due care and diligence.” (See also: 
Part 60 Air Traffic Rules 60.3404 (e)) 


Section 301, paragraph 3 of the Rules and 
Regulations pertaining to Aeronautics estab- 
lished by the Illinois Aeronautic Commis- 
sion, contained the same wording except 
that the word “aircraft” was substituted for 
the words “plane” and “planes”. 


Expert testimony established:—(a) defend- 
ants’ plane, at the speed it was going, was 
subject to such control that in the exercise 
of reasonable care the pilot of defendants’ 
plane could have avoided the accident (b) 
had the pilot of defendants’ plane observed 
the plaintiff’s plane, even at a distance of 
150 feet he would have had sufficient control 
to avoid the accident by immediately taking 
off again or moving to the right or the left. 
The court said: “There are no reported deci- 
sions relating to the collision between two 
aircraft under circumstances similar to those 
in this case. We hold that the ordinary rules 
relating to the operation of automobiles are 
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applicable to aircraft collisions. It is 
manifest that the defendants undertook to 
alight without taking due precaution to as- 
certain whether the landing area was clear. 
There is no evidence that the defendants 
could not have avoided colliding with the 
plaintiff’s plane if they had been aware of its 
presence. Accordingly there will be 
a finding entered for the plaintiff. . 


Collision of Land Vehicles 


Cases involving land vehicles will play their 
part in the future in aiding in the solution of 
aircraft cases. It will be noticed that the 
Tiedt case turned upon what was the exer- 
cise of due care under the circumstances and 
so does a great number of cases involving 
“Rules of the Road.” Merely to determine 
who has the “right of way” does not always 
solve the problem. Justice Cardozo said: 
“The supreme rule of the road is the rule 
of mutual forbearance.” (Ward v. Clark, 
232 N. Y. 195, 198). Although one may have 
the right of way under a statute, the privi- 
lege thus conferred is not inflexible and 
absolute. A right of way, like a burden of 
proof, will establish precedence when rights 
might otherwise be balanced. It helps us 
little when without it the balance would be 
unequal. (Ward, case, supra). 


Section 70 (D), Flying Rules of the Air 
Traffic Rules, provides as follows:—“Cross- 
ing—When two engine-driven aircraft are 
on crossing courses the aircraft which has 
the other on its right side shall keep out of 
the way.” (See also: Part 60 Air Traffic 
Rules 60.3401 (b)) 


This rule is similar to statutes providing 
that the driver of a vehicle approaching a 
street intersection shall grant the right of 
way at such intersection to any vehicle ap- 
proaching from his right. The law does not 
attempt to say at which particular point the 
vehicle having the subordinate right must 
stop or give way. The main purpose of such 
provisions is to demand care of the driver 
commensurate with the danger, and to re- 
quire of the driver approaching a street with 
a vehicle coming from his right to slow up 
and let that vehicle pass when their positions 
are such that a reasonably careful man might 
otherwise be in doubt as to which should 
go first. (Shuman v. Hall, 246N. Y. 51, 54.) 
The relative rights depend upon distance 
and speed, in the matter of applying the 
Rules of the Road. Just because a driver 
has a green light in his favor does not au- 
thorize him to proceed blindly and wantonly 
without reference to another car, and he is 
bound to use such care to avoid the collision 
as an ordinarily prudent man would use 
under the circumstances (Shea v. Judson, 283 
N. Y. 393). The principles developed under 


1945 


such doctrine as stated above will play their 
part in deciding air traffic cases. 


Minimum Distances 


It was necessary for the Air Traffic Rules 
to set distances and guides in respect to the 
flight of aircraft. For example, the minimum 
safe altitudes of flight over, congested parts 
of settlements, certified high explosive 
danger areas, open-air assembly of persons, 
penal institutions, are those sufficient to 
permit a reasonably safe emergency landing, 
but in no case less than 1,000 feet; the mini- 
mum in all other cases shall be not less than 
500 feet. In the giving-way duties under 
the Flying Rules, no engine-driven craft 
may pursue its course if it would come 
within 300 feet of another craft, 300 feet 
being the minimum distance within which 
aircraft other than military aircraft of the 
United States engaged in military maneuvers 
and commercial aircraft engaged in local 
industrial operations may come within prox- 
imity of each other in flight. Aircraft keep 
to the right whenever possible, and pass on 
the left side of the other at a distance of at 
least 500 feet apart, as they approach ap- 
proximately head-on. The overtaking craft 
is under the duty of keeping clear of the 
overtaken craft until it is finally past and 
clear, and if there is any doubt as to whether 
it is forward or abaft such position, it should 
assume that it is an over-taking aircraft and 
keep out of the way. If it becomes necessary 
for the overtaking craft to alter its course 
it must proceed to the right and not in the 
vertical plane. (Sections 69, 70 and 71 Air 
Traffic Rules; See also: Part 60, Air Traffic 
Rules 60.330-60.36.) 


“Blind” or “Instrument” Flying 


Intentional Instrument Flights or “Blind” 
or “Instrument” flying, that is, navigation 
under a hood or without benefit of extra- 
cockpit view, are not permitted unless: (a) 
the person in command of the aircraft shall 
have demonstrated satisfactorily to the 
Bureau of Air Commerce his ability to navi- 
gate under such circumstances and to use 
radio range facilities and (b) the craft is 
equipped with properly functioning neces- 
sary instruments (c) aircraft complies with 
Flight Altitude provisions, control tower in- 
structions and airport regulations. Before 
departure on such a flight, a detailed flight 
plan must be presented for forwarding to 
the point of destination directly or by trans- 
mitting to the nearest or most available air- 
way control station or tower or Department 
teletype station. Such non-scheduled flights 
shall not be made or continued on a civil 
airway when severe storms exist along said 
airway. If there are icing conditions existing 
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the aircraft must have the necessary de-icing 
equipment. (Section 70, Air Traffic Rules.) 
Sections 76, 77 and 78 of the Air Traffic 
Rules deal with Lights, marking of moorings 
and Signals, and of course they may become 
important or involved in a case based on 
negligence. 


While the air-traffic rules may be deviated 
from when special circumstances render a 
departure necessary to avoid immediate 
danger or when such departure is required 
because of stress of weather conditions or other 
unavoidable causes, yet aircraft carrying pas- 
sengers for hire must not deviate from the 
air-traffic rules pertaining to minimum alti- 
tudes of flight because of stress of weather 
conditions. (Section 79, Air Traffic Rules.) 


Matters for the Underwriters 


Violation of Civil Air Regulations and Mid- 
air collisions are very potent factors in air- 
plane accidents. Landing accidents constituted 
a high percentage of 1943 crashes. 


Aside from non-airworthiness of craft and 
direct violations of Regulations, the aviation 
Insurance Underwriter has before him con- 
stantly the question of the pilot and his real 
qualifications; such as: Although he has 
passed a physical examination has it not in 
fact failed to reveal a mental or physical 
defect of the pilot that is serious? What is 
his real emotional balance? If he is a war 
veteran, has his attitude towards careful 
flying been affected? Is he a conservative 
flyer or a show-off? What is his real back- 
ground and true history and has he ability 
to handle the particular plane he intends to 
fly today even though sometime ago he 
qualified as to the requisite number of flying 
hours and he has flown some kind of a plane 
in the past? Will he take into consideration 
that his plane may not be up to the high 
standard of military planes he has been fly- 
ing recently? 


DEGREE OF CARE OF AVIATORS 
Emergency Landing 


The case of Shaw v. Carson (Nov. 13, 1934; 
257 N. W. 194; 235 CCH par. 1026; 1935 
USAvR 74) was perhaps a case of first im- 
pression in the lowa Supreme Court. Justice 
Mitchell started his opinion by saying: “For 
years the courts have been confronted with 
questions involving the law of the land and 
the law of the sea and now, for the first 
time, this Court is confronted with a case 
involving the law of the air.” Shaw con- 
ducted a flying school, Carson was his stu- 
dent who subsequently obtained a private 
license from the government. Shaw agreed 
that Carson could use his plane for an agreed 
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consideration. In the course of a flight Car- 
son made an emergency landing and damaged 
the plane. Shaw sued and the jury brought 
in a verdict of $1000 against Carson. Car- 
son appealed. 


The trial court had submitted the following 
three grounds of negligence to the Jury: 
(1) The failure of Carson properly to make 
an emergency landing upon available emer- 
gency landing field as soon as the plane 
commenced to missfire; (2) Negligence and 
carelessness in failing to land on one of the 
available emergency landing areas; (3) that 
at the time Carson reached a point over a 
certain golf course, where he tried to land 
safely on the first fairway, the motor began 
to function normally, and at that time no 
emergency landing was necessary. The 
court found that the weight of the evidence 
was to the effect that the motor was not 
working normally at the time Carson at- 
tempted to make the landing on the golf 
course and considered that since there was 
no evidence of the negligence under (3) 
above, which the Court had submitted to the 
jury, the trial court committed error and the 
decree of the lower court was reversed. 


Error of Judgment 


In the case of Murphy v. Neely, (June 29, 
1935; 179 Atl. 429, 235 CCH par. 1205; 1935 
USAvR 80), Murphy a guest passenger sued 
Neely when he suffered injuries as a result 
of the nose of the plane suddenly dropping 
and resulting in a crash while Neely was 
“dragging the field” at an altitude of about 
250 feet, that is, examining the surface pre- 
paratory to landing. At the trial plaintiff 
relied upon two alleged tortious acts: (1) 
making a landing at an improper field con- 
trary to Department of Commerce Regula- 
tions and (2) that Neely cut off the ignition 
switch when confronted with an emergency 
rather than making an attempt to regain 
flying control as the plane was dropping. 
The evidence showed that Neely was ac- 
quainted with the field and that the field 
was in fact in good condition for landing. 
Plaintiff's expert testified that it was cus- 
tomary to “drag the field” at altitudes as 
low as from 3 to 25 feet. The Appellate 
Court found that the legal cause of the 
happening was the sudden fall of the air- 
plane and that on the record it could not be 
said that this was brought about by any 
wrongful conduct of the pilot. The court 
held that the action of the pilot in cutting 
off the ignition when confronted with an 
emergency not shown to have been brought 
about by any tortious conduct upon his part, 
was not unreasonable. In any event, the 
court considered that from the time the 
airplane started to fall the opportunity for 
action was very limited and if cutting the 
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ignition was wrong, it was nothing more 
than a permissible exercise of judgment and 
any error committed would not warrant a 
verdict against the pilot. 


Duties of Pilot in Landing 


A Pilot is under a duty to obtain in advance 
such information available, from reliable 
sources, as would enable him to determine 
the condition of the field which is his des- 
tination. Under certain circumstances he 
should follow the procedure known as 
“dragging the field”; he must operate his 
plane with a degree of care commensurate 
with the situation and circumstances. Peavey 
v. City of Miami (Sup. Ct. Fla. April 15, 
1941) 1941 USAvR 28; CCH Av. Service par. 
1236.) In the Peavey case a pilot was held 
guilty of contributory negligence when he 
failed to ascertain as best he could that 
the course of descent he chose was clear 
and when he failed to keep in mind that his 
type of plane had a “blind spot” which 
prevented him from seeing a roller into 
which he collided. 


It is the duty of a pilot not to land until 
he has seen that he has a clear place on 
which to land and safe piloting requires that 
the pilot make as many banks or circles over 
the field as possible before landing so as to 
be able to see what is on the ground below. 
The law of the air in this respect is similar 
to the law established in the matter of the 
operation of automobiles, where a driver 
is held to be negligent, as a matter of law, 
if he proceeds at a time when he is unable to 
see because his vision is obscured by smoke, 
or dust or darkness, etc. For example, if 
a pilot’s view of any object on the runway 
is obscured by the sun’s rays shining into 
his eyes just before landing, he must not 
attempt to land. If he does land and col- 
lides with an object, which in the exercise 
of ordinary care he would become aware of 
before landing, if he had exercised proper 
vigilance, then he will be held guilty of 
contributory negligence as a matter of law. 
Ordinary care differs under different cir- 
cumstances. It is such care as the danger 
of the situation and the consequences that 
may follow an accident demand. The care 
used must be commensurate with the dan- 
gerous consequences to be reasonably appre- 
hended. It is the degree of care that men 
of reasonable vigilance and foresight ordi- 
narily exercise in the practical conduct of 
their affairs. (Oliver L. Davies v. Oshkosh 
Airport, Inc., Sup. Ct. Wisc. Feb. 6, 1934; 
211 Wisc. 236; 252 N. W. 602; 1934 USAvR 
122, CCH Av. Ser. par. 1040. Carl A. Greunke 
v. North American Airways Company, 230 
N. W. 618, 1930 USAvR 126; CCH Av. Ser. 
par. 1941.) 


Reasonable Care 


The court in Bird v. Lower, (272 Ill. App. 
522; 1934 USAvR 188; CCH Av. Ser. par. 
524; affirming 1933 USAvR 84) held that 
whether the person who was killed was a 
mere invitee or passenger for hire, the serv- 
ants of the defendant were obligated to use 
reasonable care to the end that she might 
not be injured, and added: “Indeed, that 
would probably be the proper rule even if 
she were being carried gratuitously on a 
trip for pleasure. That is the rule appli- 
cable to conveyance by automobile. We see 
no reason why the rule should not be rea- 
sonably held applicable in case of transpor- 
tation by aeroplane.” The defendant’s pilot 
in this case was named Meyer. The court 
concluded in this case that from the undis- 
puted facts the proximate and immediate 
cause of the collision between the plane 
which he was piloting and that of a Standard 
plane was the negligence and inefficiency 
of the pilot of the Standard plane and that 
there was no evidence from which an in- 
ference may be reasonably drawn that 
Meyer was negligent. The court pointed 
out that plaintiff's case was not based on 
the theory that the owner of a plane is an 
insurer of the safety of passengers, and that 
his action was grounded upon alleged negli- 
gence which he assumed the burden of 
proving. The Appellate Court said that it 
could not consider that the finding of the 
lower court in favor of the defendant was 
clearly and manifestly against the evidence. 
If the facts in the case concede that a pilot 
is skillful and had careful habits, etc. and 
there is no direct evidence as to the cause 
of the collision, a court will lean toward 
the inference that the pilot, who was also 
killed in the accident, was not guilty of 
negligence. Such a pilot is not bound to 
know that the pilot of an approaching plane 
is unskillful. 


However, in an action for personal injury 
caused by the negligence of the pilot of a 
plane, evidence of a pilot’s competency and 
freedom from negligence on a prior occa- 
sion was not admissible since such testi- 
mony had no relevancy to the inquiry on 
the trial as to whether or not the pilot had 
been negligent on the particular flight which 
resulted in the crash. (Curtis Flying Serv- 
ice v. Charles E. Seaman, Adm., 231 App. Div. 
867; 247 N. Y. S. 251; 1931 USAvR 227.) 


Air Traffic Rule Violations 


Aviators owe to themselves and to each 
other the duty of operating their planes as 
reasonably careful and prudent men would 
operate them under the same circumstances. 
While failure to comply with an Air Traffic 
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Rule may not be negligence per se, yet it is 
negligence if such failure was the proximate 


cause of the accident. Herrick v. Curtiss, 
(N. Y. Sup. Ct, June 27, 1932); 1932 
USAvR 110. 


Student-Pilot 


In connection with the liability of a flying 
school when a student-pilot using one of 
its planes does damage to a third person, 
there is an interesting discussion by Pro- 
fessor Franklin Russel in (1933) 4 Air Law 
Review 273. The contention could be made 
that the student-pilot is an agent of the 
school or that he is a bailee or that he is 
in charge of a “dangerous instrument” and 
that in the last mentioned category, absolute 
liability ought to be imposed. The under- 
writer, however, would bear the loss and 
absorb the liability, if the flying school 
carried insurance covering the matter. (Com- 
pare: Sec. 5, Uniform State Law of Aero- 
nautics; Rylands v. Fletcher doctrine (1863) 
L. R. 3 H. L. 330; See: Losee v. Buchanan, 
51 N. Y. 476 in connection with said doc- 
trine.) 


Aerial Signposts 


Pilots of the future will have aerial sign- 
posts to guide them. The name of the town 
will be spelled out in letters as big as 20 
feet; the town’s latitude and longitude will 
be indicated; the direction of true North 
will be designated and the distance to the 
nearest safe-landing area or airpark or air- 
port will be shown. Mountains and high- 
ways will also have the function of provid- 
ing guideposts. Shrubs, crushed rock and 
enameled metal strips on posts in a desert 
will be in constant use as markers. The 
failure to heed these signposts may furnish 
the basis of establishing negligence against 
the pilot. 


INJURY TO THIRD PERSON 
Ownership and Control 


On April 8, 1930 a balloon fell on a plain- 
tiff’s roof and caused damage. The plaintiff 
sued a circus owner, who admitted that on 
the day of the accident there was a balloon 
ascension as part of his show; but he did not 
admit that the baloon that injured plaintiff's 
roof was his balloon or that he was in any 
way responsible for it. The plaintiff failed 
to prove that the balloon that did the dam- 
age either ascended from the show grounds 
or was the property of the defendant or 
under his control. The defendant con- 
tended that the balloon was owned and op- 
erated by an independent contractor in such 
a manner as to free defendant from all lia- 
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bility for any accidents that might happen 
in connection therewith. The lower court 
directed a verdict for the defendant which 
was affirmed on appeal. Aside from the fact 
that it appeared in the case that counsel for 
the plaintiff misread defendant’s answer, the 
case illustrates the importance of a plaintiff 
establishing ownership and/or control in 
the defendant before he rests his case. 


However, a trial court is not justified in 
withdrawing a case from the jury and di- 
recting a verdict if there is competent evi- 
dence from which the facts as alleged by 
the plaintiff may be reasonably inferred. If 
there are disputed questions of fact involved 
the jury must be allowed to pass on the 
questions. Whether individuals who are 
registered as joint owners of a plane are in 
fact partners and liable for each other’s 
negligence may be a question of a jury to 
decide. (Interstate Airlines v. anal, 1933 
USAvR 198; 247 N. W. 358.) 


Propeller Injuries 


In the case Spartan Aircraft Co. v. Jamison, 
(181 Okla. 645; 75 P. (2d) 1096; 1938 
USAvR 142) an owner of an airplane was held 
not liable for the death of a watchman, not 
in his employ, when he was struck by its 
propeller as he attempted to put out a fire 
that had started in the plane. It was shown 
that the owner had made no request to the 
deceased to act for him, The fire was 
caused by a battery of too high voltage 
which had been installed in the plane with- 
out the knowledge of the owner. At the 
time of the fire the plane was in the pos- 
session of a bailee. The court in the course 
of its opinion also stated the rule: “It is the 
well-settled principle . . . that even though 
the driver of a vehicle is a servant of the 
owner of the same, the owner is not liable 
unless, at the time of the accident, the 
driver was acting within the scope of his 
authority, and in regard to his master’s 
business. .. . Not only must the pilot of the 
plane at the time of the injury have been 
acting for the owner and within the scope 
of his employment, but the injury must 
have been the proximate result of the neg- 
ligence of such pilot. . . . Where the evi- 
dence in an action for personal injury fails 
to show primary negligence, the court should 
sustain the demurrer to the evidence and 
instruct a verdict in favor of the defendant.” 
In a case where the owner of the plane asks 
an employee to aid him in starting the mo- 
tor of his plane and the employee was killed 
when he was struck by the propeller, the 
plaintiff administratrix cannot recover if the 
testimony does not show negligence and 
support the allegations of the complaint. 
The plaintiff had alleged in her complaint 
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that the deceased and owner had agreed 
upon the “contact” method of starting the 
plane and while deceased was in a position 
of danger resorted again without warning 
to the “compression” method and succeeded 
in starting the motor causing the propeller 
to turn and strike the deceased as he was 
reaching for it. (Moon v, Lewis, 116 N. J. L. 
521; 185 Atl. 12; 1937 USAvR 167.) 


CONCLUSIONS 


The airplane itself is no longer considered 
an “inherently dangerous instrument” but it 
might become such in flight especially when 
it can be shown by competent evidence that 
it was improperly used or put in the control 
of an incompetent pilot. (Herrick v. Curtis, 
1932 USAvR 110, 129.) Accordingly, un- 
less Statute Law governs the facts of the 
case, the rule of due care applies—the de- 
gree of care that men of reasonable vigi- 
lance and foresight ordinarily exercise in 
the practical conduct of their affairs per- 
taining to aviation. Of course, in the con- 
sideration of this question there are brought 
in the points involved with violation of Air 
Traffic rules; matters that might be excused 
under Errors of Judgment; the recognized 
duties of pilots and how they should act or 
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The following six states have bills pending: 
January 9; Connecticut—H. 67; Iowa—S. B. 110, introduced January 23; Michi- 
10, introduced January 12, to become effective July 1, if enacted; 
Oklahoma—H. B. 75, introduced January 10; and Oregon—S. B. 27, introduced 


be guided under certain circumstances and 
also a multitude of special conditions, situa- 
tions and circumstances that have to be 
thrown into the balance in weighing the 
question of negligence or no negligence in 
the operation of the aircraft under the par- 
ticular facts of the case. While under sec- 
tion five of the Uniform State Law for 
Aeronautics the owner of every aircraft 
which is operated over the lands of another 
is absolutely liable for injuries to persons 
or property on the premises beneath, unless 
the injury is caused in whole or in part by 
the negligence of the claimant, yet an aero- 
naut who is not the owner or lessee is liable 
only for the consequences of his own negli- 
gence. This section also provides that the 
claimant has a lien on the aircraft causing 
the injury to the extent of the damage 
caused by the aircraft or objects falling 
from it, thus resembling the procedure fol- 
lowed in the matter of enforcing a lien in 
rem in admiralty. [See also: Reinhardt v. 
Newport Flying Service Corp., 232 N. Y. 115, 
where the injured party was given a remedy 
against the offending aircraft.] As we go 
into the study and trial of aviation cases 
we see the law developing along the set- 
tled principles of law, equity and admiralty. 


Progress of the Standard Fire Policy 


Two states have recently enacted laws making a compulsory standard, the use 
by fire insurers of the 1943 New York fire insurance policy. The Wyoming law 
House Bill No. 32, Regular Session) was 
It provides that it “shall take effect and be in force 
from and after six months from the date of its passage.” 
(Senate Bill No. 136, Regular Session) was approved February 27, 1945. 
comes effective January 1, 1946, until which time the present standard policy 


The South Dakota law 
It be- 


Six other states now have bills pending before their state legislatures to make 
standard the use of the New York fire policy. 
or a variation of it, is already authorized and twelve states have taken no action 


In 28 other states the new policy, 


California—H. B. 12, introduced 


A bill is expected to be introduced in the Pennsylvania legislature soon; also in 


Illinois. 


States in which the New York standard form of policy has not been authorized 
are: Illinois, Kansas, Maine, Massachusetts, Minnesota, New Hampshire, North 
Carolina, North Dakota, Pennsylvania, Rhode Island, and West Virginia. 
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Coverage of Moral Obligations in 
the Standard Automobile 
Liability Policy 


by HUGH NEILL JOHNSON 


II. 


‘THE AUTOMOBILE medical payments 
coverage is of more recent origin than 
the so-called “first aid” provision of the 
automobile liability policy. It began to be 
generally written by insurers in the sum- 
mer of 1939 although it had been studied 
for several years prior thereto by the large 
associations representing insurance carriers. 
It is said that this type of coverage had its 
origin in the Middle West, certain non-or- 
ganization companies in Ohio and Indiana 
being the first to use it. In the Spring of 
1939 the legislature of the State of Michigan 
amended the insurance statutes in Act No. 
110, Public Acts of 1939, to permit the issu- 
ance of the coverage, and the Michigan in- 
surance authorities recommended proposed 
forms for use in the state. (See Automo- 
bile Medical Payments Coverage Points a New 
Way, J. R. Yore, The Spectator, Feb. 22, 
1940, page 22.) 


The Standard Clause 


The standard language of the medical 
payments coverage (omitting certain of the 
conditions and exclusions) provides that the 
insurer agrees to: 


“Pay to, or for, each person who sustains 
bodily injury, caused by accident and arising 
out of the use of an automobile classified as 
‘pleasure and business’, while in or upon, enter- 
ing or alighting from the automobile while the 
automobile is used by or with the permission of 
the named insured, the reasonable expense of 
necessary medical, surgical, ambulance, hospital 
and professional nursing services and, in the 
event of death resulting from such injuries, the 
reasonable funeral expenses all incurred within 
one year from the date of accident.’’ Insurance 
Policy Annotations, Vol. 1, Supplement Decem- 
ber 1943, published by Section of Insurance Law 
of American Bar Association. 


Variations upon this language have been 
used by many of the companies writing this 
coverage for the purpose of granting broader 
benefits or of explaining, through the use 
of more detailed language, the extent of the 
coverage provided. It is common to find 
in policy provisions of this sort reference 
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N THE FIRST installment of his 

paper, which appeared in the Febru- 
ary issue, the author discussed the so- 
called “first aid” provision of the 
automobile policy. The present article 
considers the medical payments cover- 
age in the automobile contract. What is 
the standard clause providing medical 
payments? Is it “accident” insurance? 
Does this type of coverage conflict with 
the principle of the guest statutes, that 
a guest should not recover from his 
host for mere negligence? What 
analogous precedents are of help in 
construing the thus far unconstrued 
medical payments clause? Mr. Johnson 
concludes that the coverage of moral 
obligations in the automobile policy is a 
part of the modern trend toward mak- 


ing the motorist financially responsible. 
—The Editor. 








to “dental” and “x-ray” expense. This 
coverage is usually written to provide a 
limitation of $250.00 or $500.00 upon the 
liability of the company for all expenses 
incurred by or on behalf of each person who 
sustains bodily injury, including death, in 
any one accident. Possibly because of these 
relatively small policy limits there are no 
cases yet reported in the courts of appellate 
jurisdiction interpreting the provisions of 
this coverage. 


Is It “Accident” Insurance? 


When the automobile medical payments 
coverage was determined to be generally 
offered by insurance companies, difficulty 
was experienced in some jurisdictions in ob- 
taining the approval of the state insurance 
authorities for the writing of the coverage. 
It was considered in some jurisdictions that 
the coverage was in the category of “acci- 
dent” insurance and that, therefore, it could 
not properly be written unless the persons 
covered thereby made written application 
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for the policy. It was argued, on behalf of 
the insurance companies, that the coverage 
was to be regarded as properly a part of 
the automobile liability policy, in a sense 
an extension of the “first aid” coverage 
which was by then a familiar part of the 
standard automobile liability policy. This 
view prevailed in most cases and the cov- 
erage is now written with the approval of 
insurance departments in all states except 
New Hampshire. 


In the majority of jurisdictions the cover- 
age may be written in such a way that it 
extends to the payment for the covered 
service to the named insured as well as to 
other persons. In Louisiana and Virginia 
this coverage of the named insured is re- 
garded as purely accident insurance and 
may not be included as a part of the auto- 
mobile liability policy. 


The Guest Statutes 


When this coverage was first offered it was 
also considered in some jurisdictions that 
its presence in the policy conflicted to some 
extent with the principles of the guest sta- 
tutes in that the benefits provided covered 
persons who, under the guest statutes, 
would not be permitted to recover against 
their hosts. Under such a statutory situa- 
tion it was felt that the medical payments 
coverage could not be considered to any 
extent as liability insurance since, in the 
majority of cases, the payments made would 
not tend to reduce the liability of the in- 
sured. Possibly because guest statutes do 
not completely absolve the host of respon- 
sibility to his injured guest when the host 
is guilty of “gross negligence” or willful 
and wanton conduct, the provision was 
ultimately acceptable in all the states (New 
Hampshire tiated including those with 
guest statutes 


Analogies to Medical Expense Coverage 


As indicated above, there are, up to this 
time, no reported cases in appellate courts 
construing the provisions of the automo- 
bile medical expense coverage. There are, 
however, decisions interpreting somewhat 
similar language of other types of insur- 
ance policies which may be helpful in 
arriving at the proper construction of terms 
employed in this coverage. 


A provision somewhat resembling the medi- 
cal payments clause of the standard auto- 
mobile liability policy was considered in St. 
Paul Mercury & Indemnity Co. v. Ritchie, 
190 Miss. 8, 198 So. 741 (1940). An em- 
ployers’ liability policy contained a yan 
sion by which the insurer undertook ‘ 

furnish at the expense of the said insurer 
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through a physician or a hospital desig- 
nated by it, such medical, surgical, hospital 
and ambulance service as might be neces- 
sary for the treatment of any injury sus- 
tained by any one employee of the assured, 
covered by the provisions of the policy, in 
any one accident, subject to an aggregate 
sum and limit of $500. An employee was 
injured and bills of more than $1500 were 
incurred for medical and surgical attention 
and nurse hire. It was held that the insurer 

was entitled to a peremptory instruction 
limiting its liability to $500 under this pro- 
vision of the policy. 


In the case of Wertman v. Michigan Mutual 
Liability Co., 267 Mich. 508, 255 N. W. 418 
(1934), the court considered an accident 
policy which covered the assured while “rid- 
ing” in an automobile. It appeared that 
the automobile had struck a light pole. The 
driver stepped out of the car and was elec- 
trocuted when he re-entered. It was held 
that since he was not “riding” in the car 
the coverage did not apply. If the language 
of the policy had covered persons “while 
in or upon, entering or alighting from the 
automobile”, the standard language of the 
medical payments clause, coverage might 
have been held to apply. 


In the cases of Miller v. Inter-Ocean 
Casualty Co., 110 W. Va., 494 158 S. E. 706, 
(1931), and Johnson v. Federal Life Insur 
ance Co., 60 N. D. 397, 234 N. W. 661 (1931) 
the courts considered the liability of com- 
panies under accident policies covering 
death while “operating” or “riding” in an 
automobile, in situations where the auto- 
mobile became stalled on the highway and 
the insured died from carbon monoxide 
poisoning. It was there held that the cov- 
erage applied and the same decision would 
appear to follow if the policy had been 
couched in the language of the medical pay- 
ments clause, 


In the case of Federal Life Insurance Co. v. 
McAleer, 161 Okla. 251, 17 Pac. (2d) 681 
(1932), the court considered an automobile 
accident policy to apply to the death of an 
insured who fell from the automobile when 
it was lifted over a grease pit. This act 
would appear to be “alighting from” the 
automobile and would seem to be covered 
under the standard language of the medical 
payments clause. 


In Wright v. Aetna Insurance Company, 10 
Fed. (2d) 281, (1926), an automobile acci- 
dent policy was held to cover death of an 
insured who jumped or was thrown from 
an automobile which was out of control. 
The same result might be reached under 
the standard medical payments coverage. 
In the case of Stewart v. No. American Acci- 
dent Insurance Co., 33 S. W. (2d) 1005, (Mo. 


MORAL 
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1931), an automobile accident policy cover- 
ing the insured while “riding in” an auto- 
mobile was held to apply to injuries 
occasioned by the insured being run over 
by an automobile from the running board 
of which he had fallen. Possibly such an 
injury might be construed as one incurred 
in entering or alighting from an automobile 
under the medical payments coverage. 


In the case of Park View Hospital Assn, Inc. 
v. People’s Bank & Trust Co., 211 N. C. 244, 
189 S. E. 766, 769, (1937), it was held that 
“medical services” as used in a statute con- 
cerning administration of decedents’ estates 
includes all services rendered upon the ad- 
vice of a physician, 


In Haggerty’s Case 298 Mass. 466, 11 N. E. 
(2d) 583, 584, (1937) under a workmens 
compensation law it was held that “expenses 
necessarily incidental to” medical service in- 
cludes the charges of a masseur when mass- 
age was prescribed by the attending physician 
and given under his supervision and control. 
In an earlier Massachusetts case, decided 
before the statute provided for more than 
“medical services”, it was held that those 
limited words included the services of a 
nurse or trained attendant under the physi- 
cian’s direction and control. Meuse’s Case, 
262 Mass. 95, 159 N. E. 636 (1928). 


In the case of Scott v. Winneshiek County, 
52 Iowa 579, 3 N. W. 626 (1879), it was 
held that “medical attendance” as used in a 
statute relating to the care of paupers in- 
cludes nursing, boarding and washing. 


Unlicensed Practice Cases 


Some of the cases relating to prosecutions 
for practicing medicine without a license 
may be precedents for holding certain types 
of treatment to be medical service even 
though not rendered by a licensed profes- 
sional physician. In the case of Witty v. 


State, 173, Ind. 404, 90 N. E. 627 (1910), 
it was held that the treatment of patients by 
mental suggestion and rubbing constitutes 
practicing medicine within the meaning of a 
statute prohibiting such practice by un- 
licensed persons. 


Similar results were reached in People v. 
Gordon, 194 Ill. 560, 62 N. E. 858 (1902), and 
Parks v. State, 159 Ind. 211, 64 N. E. 862 
(1902). In Little v. State, 60 Neb. 749, 84 
N. W. 248 (1900), State v. Gravett, 65 Ohio 
St. 289, 62 N. E. 325 (1901), and Bragg v. 
State, 134 Ala. 165, 32 So. 767 (1902), it was 
held that the practice of osteopathy was 
the practice of medicine. A Christian 
Science practitioner was held to be practic- 
ing medicine in State v. Buswell, 40 Neb. 
158, 58 N. W. 728 (1894). 


The Modern Trend 


The modern trend in motor vehicle legis- 
lation is in the direction of inducing all 
motorists to voluntarily make themselves 
financially responsible, usually through lia- 
bility insurance, so that they may pay judg- 
ments which might be rendered against 
them and thus avoid the loss of driving 
privileges. Financial responsibility statutes 
aimed at producing this psychological ef- 
fect are now in force in the great majority 
of the states and efforts to strengthen these 
laws are resumed at every legislative session. 
As the proportion of insured motorists in- 
creases, through the operation of these 
statutes and the sales efforts of insurance 
companies, it is to be hoped that the cover- 
ages which afford relief to injured persons 
regardless of the liability of the policyhold- 
ers will be more generally written. The 
social value of such insurance is evident; if 
motorists do not voluntarily provide this 
protection for others on an almost universal 
scale, eventually compulsory requirements 
may be enacted. 


—.—$ $i ——__—_<_ 


“For the Advocates and Counsel that Plead” 


“It is no grace to a judge first to find that which he might have heard in due time 
from the bar; or to’show quickness of conceit in cutting off evidence or counsel 
too short, or to prevent information by questions, thought pertinent. ... It is a 
strange thing to see that the boldness of advocates should prevail with judges; 
whereas they should imitate God in whose seat they sit, who represseth the pre- 
sumptuous, and giveth grace to the modest; but it is more strange that judges 
should have noted favorites, which cannot hut cause multiplication of fees, and 


suspicion of by-ways. 


There is due from the judge to the advocate some com- 


mendation and gracing, where causes are well handled and fair pleaded, especially 
towards the side which obtaineth not; for that upholds in the client the reputation 


of his counsel, and beats down in him the conceit of his cause. 


There is likewise 


due to the public a civil reprehension of advocates, where there appeareth cunning 
counsel, gross neglect, slight information, indiscreet pressing, or an over-bold 
defense. .. .”——Francis Bacon, “Of Judicature.” 
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PROPOSED AMENDMENTS TO THE 
ALBERTA INSURANCE ACT 


A Bill (No. 32 of 1945) to amend the Alberta 
Insurance Act has been introduced in the 
Legislative Assembly of the Province of 
Alberta, Canada, and on February 23, 1945 


had a first reading. It should be of interest 
to American companies writing automobile, 
life, and health and accident insurance in 
the province. 


The Rights of Ordinary Beneficiaries 


The first two sections of the Bill merely 
correct printers’ or proof-readers’ errors in 
the Revised Statutes. Section 3 defines 
“will” to include a codicil, in connection 
with the use of the term “will” in the sec- 
tions of the statutes dealing with life in- 
surance. The important and substantial 
amendments proposed by the Bill begin with 
Section 4, which deals with the rights of 
ordinary beneficiaries under a life insurance 
policy. It strikes out the present subsection 
(2) of Section 226, and replaces it by new 
proposed subsections. According to an ex- 
planatory note appended to the bill, prepared 
by W. S. Gray, Legislative Counsel for the 
province, the new subsections proposed by 
Section 4 of the bill, dealing with the rights 
of ordinary beneficiaries under a life insur- 
ance policy, were made necessary by a hold- 
ing in a recent case in Ontario that an 
ordinary beneficiary named in a policy had 
no right of action against an insurance com- 
pany. Therefore, the intention of the new 
subsection is to give an ordinary beneficiary 
or a trustee of an ordinary beneficiary such 
right of action, subject to any defenses 
which the company might have against the 
person insured. 


The New Subsection 
The provisions of Section 4 would substitute 
for the present subsection 2, the following: 


(2) Subject to subsection (1), a beneficiary or 
a trustee appointed pursuant to section 251, may 
at the maturity of the contract, enforce for his 
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own benefit or as such trustee the payment of 
insurance money appointed, appropriated or ap- 
portioned to him by the contract or a declara- 
tion and in accordance with the terms thereof, 
but the insurer shall be entitled to set up any 
defence which it could have set up against the 
insured or his personal representatives; and 
payment made to the beneficiary or trustee shall 
discharge the insurer. 


“*(3) A declaration, whether contained in a will 
or other instrument in writing, shall, subject 
to subsection (1), have effect from the time of 
its execution, but a declaration shall not affect 
the interest or rights of a beneficiary for value 
or assignee for value unless the declaration has 
been filed with the insurer at its head or prin- 
cipal office in Canada prior to the time when 
the beneficiary for value or assignee for value 
acquired such interest or rights and if not so 
filed the interest or rights of the beneficiary 
for value or assignee for value shall be as if 
the declaration had not been made. 

“*(4) In the case of a declaration contained in 
a will it shall be sufficient for the purpose of 
subsection (3) to file a copy thereof or of the 
material part thereof verified by statutory 
declaration.’ 


“Automobile” Redefined 


Section 5 of the Bill amends section 258 of 
the Act which is in Part VII of the Act, 
and which deals with automobile insurance. 
The definition of “automobile” in this part 
under the present section (concerning gen- 
eral provisions of the Act with reference to 
automobile insurance) includes all self-pro- 
pelled vehicles and would thus include 
tractors used in the “bush”, vehicles oper- 
ated within a manufacturing plant or busi- 
ness, and certain types of contractors’ 
equipment. Says the statement of the Al- 
bertan Legislative Counsel, “It is considered 
desirable that such vehicles should be in- 
sured along with other equipment of the 
owner and the effect of the amendment is 
to remove them from the application of the 
Part of the Act relating to automobiles ex- 
cept the provisions of section 278 which 
continues to apply to these vehicles and 
which deals with the rights of persons hav- 
ing claims against the holder of the policy.” 
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The new section provides: 


“This Part, other than section 278, shall not 
apply to insurance of an automobile chiefly used 
or operated off highways unless insured under 
a form of policy approved under this Part.”’ 


Filing New Auto Policies 


Section 6 of the Bill introduces a new section 
263a into the Part of the Act dealing with 
automobile insurance and requires forms of 
policies or endorsements on policies to be 
filed for approval with the Superintendent 
for thirty days before issue by the insurer. 


This new section provides: 


“*263a.—(1) No insurer shall issue or deliver a 
policy or endorsement to a policy in the Prov- 
ince until a copy of the form of policy or 
endorsement has been on file with the Super- 
intendent for at least thirty days, unless sooner 
approved in writing by him, nor if within that 
period the Superintendent notifies the insurer in 
writing that the said form of policy or endorse- 
ment is not approved. 

‘“*(2) The Superintendent shall, on being so re- 
quired, specify the reasons for not approving 
or for disapproving thereof. 

**(3) When approval has been given by the Su- 
perintendent pursuant to this section the ap- 
proval may be revoked by him at any time upon 
giving written notice to the insurer specifying 
the reasons for revocation of the approval."’ 


Insurer as Third Party Defendent 


Section 7 of the Bill enacts a new subsection 
(7) to section 278 in substitution for the 
former subsection, which gave an insurer 
the right, upon application to the Court to 
be made a third party where it denies lia- 
bility under a motor vehicle liability policy. 
This right is continued in the new subsection, 
and under it the insurer, when added as a 
third party, is given the right to contest the 
liability of the insured to any party claiming 
against the insured and the amount of the 
claim, and is given generally the rights of 
a defendant, irrespective of whether the 
actual defendant files a defense or not. 


It reads: 


“*(7) Where an insurer denies liability under a 
motor vehicle liability policy, it shall have the 
right upon application to the court to be made 
a third party in any action to which the insured 
is a party and in which a claim is made against 
the insured by any party to the action for which 
it is or might be asserted that indemnity is pro- 
vided by the said policy, whether or not the 
insured files a defence or a demand of notice of 
proceedings, and upon being made a third party 
such insurer shall have the right to contest the 
liability of the insured to any party claiming 
against the insured, and to contest the amount 
of any claim made against the insured to the 
same extent as if a defendant in the action, in- 
cluding for such purpose the right to deliver a 
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statement of defence to the claim of any party 
against the insured and to deliver other plead- 
ings and to have production and discovery from 
any party adverse in interest and the right to 
examine and cross-examine witnesses at the 
trial.”’ 


Filing Accident and Health Policies 


Section 8 of the Bill introduces a new sec- 
tion 283a into Part VIII of the Act dealing 
with accident and sickness insurance. This 
section places the same restrictions on forms 
of policies, etc., as section 6 of the Bill 
applies to automobile policies, that is, it 
requires that new forms of policies or en- 
dorsements on policies must be filed with 
the Superintendent for approval thirty days 
before issuance by the insurance company, 
and prohibits their issue if the forms have 
been disapproved within that time. 


Effective Date 


The new Act provides that it shall come into 
force on the day upon which it is assented 
to, except sections 4, 6, and 8, which shall 
come into force on the first day of July, 
1945. American insurers affected by the 
Act would do well to study it before its 
effective date, when, as, and if, it becomes 
a law. 


WAR DAMAGE INSURANCE 
EXTENSION 


Under date of February 28, 1945, Recon- 
struction Finance Corporation issued the fol- 
lowing statement with reference to War 
Damage Corporation insurance: 


Automatic Twelve Months Extension 


“War Damage Corporation announced today 
that in consideration of premiums heretofore 
collected all war damage insurance duly in 
force on February 28, 1945, will be extended 
automatically for a period of twelve months 
from the expiration date of the respective 
policies without the payment of additional 
premium or other charge. No action is re- 
quired of the insured to keep the insurance 
in force for this extended period. The auto- 
matic extension does not apply to insurance 
written under ‘Money and Securities’, ‘Reg- 
istered Mail or Express’, ‘Transit’, or ‘Build- 
er’s Risk on Hulls’ policies, for which specific 
regulations will be issued. 


“New and additional insurance written effec- 
tive on or after March 1, 1945, shall be on 
the basis of the premium rates and condi- 
tions heretofore established. 
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Area Covered 


“War Damage Corporation, created by RFC 
pursuant to Section 5d of the RFC Act, as 
amended, began business July 1, 1942, and 
established uniform rates on various classes 
of property throughout the United States, 
Hawaii Alaska, Puerto Rico, Virgin Islands, 
and the Canal Zone. Because of inaccessi- 
bility, the premium insurance program was 
not extended to property located in the 
Philippines, but as liberation of that area 
becomes complete and civil affairs are re- 
stored War Damage Corporation insurance 
may become available upon application and 
satisfactory evidence of insurability. 


The Insurance Industry's Co-operation 


“By operating through the established facili- 
ties of the insurance industry the business 
of War Damage Corporation has been con- 





“Any such veteran may apply ** * 





ducted on an economical basis. Great credit 
is due the insurance industry for its co- 
operation and assistance. 546 fire and 88 
casualty insurance companies have partici- 
pated, taking an aggregate of 10% of the 
risks and being entitled to 10% of any 
profits. The fire insurance companies have 
a maximum liability of $20,000,000 and the 
casualty companies $5,000,000, with maxi- 
mum possible profits of like amounts. Anv 
company that does not wish to continue its 
participation in the underwriting may have 
its participation canceled, with the result 
that it will be relieved of any share in either 
possible losses or possible profits. It is 
hoped that all companies now in the pro- 
gram will continue their participations. 


“As of January 1, 1945, the premiums col- 
lected by War Damage Corporation amounted 
to approximately $221,600,000, after payment 
of all expenses.” 


“Yes” and “No” on G. I. Loans 


The Kentucky Attorney General recently rendered two important opinions on the 
right of domestic insurance companies in Kentucky to make so-called “G. I. 
Loans.” The Kentucky statutes provide that: “Except as provided * * * the 
capital, surplus and accumulations of every domestic insurance company shall be 
invested as follows: (1) In bonds, notes, warrants and securities that are the 
direct obligation of the United States, or those for which the faith and credit of 
the United States are pledged for the payment of principal and interest.” Do 
loans made under the Servicemen’s Readjustment Act, commonly known as the 
“G. I. Bill,” come within the provisions of the quoted section? 


The Servicemen’s Readjustment Act, section 500, provides in part as follows: 


to the Administrator of Veterans’ Af- 


fairs for the guaranty by the Administrator of not to exceed 50% of a loan or loans 
for any of the purposes specified in sections 501, 502, and 503 * * * The Adminis- 
trator shall guarantee the payment of the part thereof as set forth in this title.” 


Says the Attorney General: “It is to be noted that the United States Government 
is merely guaranteeing the payment of 50% of the loan and not all of the loan. 


amount of the principal and interest.” 





down payment. Therefore... 


The type of investment contemplated by our statute are those notes for which 
the United States has pledged its faith and credit for the payment of the full 


However, Section 505 of the G. I. Bill provides, in part, as follows: 


“In any case wherein a principal loan, for any of the purposes stated in section 
501, 502, or 503, is approved by a Federal agency to be made or guaranteed or 
insured by it pursuant to applicable law and regulations, and the veteran is in 
need of a second loan to cover the remainder of the purchase price or cost, or a 
part thereof, the Administrator, subject otherwise to the provisions of this title, 
including the limitation of $2,000 on the total amount which may be guaranteed, 
may guarantee the full amount of the second loan.” 

“It is stated in the Congressional comments, on Section 505 of the Act, that in 
the event of the principal loan so made, guaranteed or insured by a Federal 
agency, the Veterans’ Administration may guarantee 100% of the secondary loan 
not to exceed 20% of the cost or purchase price to cover the usually required 
our opinion in regard to the rights of domestic 


life insurance companies to invest their funds in the type of securities provided 
by Section 505 of the Service Men’s Act, is that inasmuch as the faith and credit 
of the United States are pledged in the guarantee of the payment of 100% of 
the loans made pursuant to this section, the domestic life insurance companies 
may invest their funds in the loans made pursuant thereto.” Opinions of the 
Kentucky Attorney General, December 20, 1944, and January 25, 1945. 
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THE FUTURE OF STATE SUPER- 
VISION OF INSURANCE 


23 Texas Law Review, December, 1944, 
p. 18-38 


By Edwin W. Patterson 
Professor of Law, Columbia University 


Two decisions of June 5th open the door to 
federal regulation of the insurance business. 
Perhaps it would be more accurate to say 
that the South-Eastern Underwriters case, 64 
Sup. Ct. 1162, and the Polish Alliance case, 
64 Sup. Ct. 1196, merely tore away an il- 
lusory veil from a door that was open all 
the time. 


Assuming that Congress has not enacted 
and will not enact any legislation which 
conflicts with the present regime of state 
legislation, there are here considered two 
important questions which affect the future 
of state insurance supervision: 


I. What will be the effects upon state regu- 
lation of the insurance business of these 
recent Supreme Court decisions? 


II. What can be done to improve the 
present regime of state regulation so as to 
minimize the need for federal regulation of 
the insurance business? A third question, 
as to the effect of the recent decisions upon 
the present state laws imposing tax burdens 
upon the insurance business, is felt to be 
beyond the scope of the discussion. 


Effect of Decisions upon 
State Regulation 


The answer to the first questions lies on 
the general principles in decisions deter- 
mining the limits of state power over inter- 
state commerce; these principles must be 
applied to various types of state regulation. 
In the South-Eastern Underwriters and Polish 
Alliance cases, supra, one major line on 
which the court divided is whether an 
interstate insurance business “is” interstate 
commerce or merely “affects” interstate 
commerce. 
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Insurance Law 
from Contemporary Periodicals 


Mr. Chief Justice Stone, dissenting from the 
majority opinion that it “is” interstate com- 
merce, said 

But the immediate and only practical effect of 
the decision now rendered is to withdraw from 
the states, in large measure, the regulation of 
insurance and to confer it on the national gov- 
ernment, which has adopted no legislative policy 
and evolved no scheme of regulation with re- 
spect to the business of insurance. 


Here is a clear implication that the absence 
of Congressional legislation is not decisive 
in favor of the validity of state regulation 
of what “is” interstate commerce, though it 
would be decisive (doubtless with some 
qualifications) as to state legislation which 
merely “affects” interstate commerce. 


There are two other tests of state power, 
the implied will of Congress, and the “na- 
tional interest.” The majority opinion in 
the South-Eastern case gave several clues 
to the propriety of state regulation. One 
is whether the business or activity is “so 
intimately related to local welfare” that, in 
the absence of Congressional action, it may 
be regulated by the states. In similar vein: 
In marking out these activities the primary 
test applied by the Court is not the mechanical 
one of whether the particular activity affected 
by the state regulation is part of interstate 
commerce; but rather whether, in each case, the 
competing demands of the state and national 
interests involved can be accommodated. 


Here is an implication that some state regu- 
lations of some interstate insurance activi- 
ties may so invade the “national interest” 
as to be invalid, and some may not. The 
long continued regulation of a business or 
activity by the states, the majority held, 
“has been recognized as a strong reason” 
that state regulations are valid in the ab- 
sence of Congressional regulation. 


State Statute Tests 


Now it seems clear that the validity of state 
statutes regulating the interstate insurance 
business must be tested in several ways: 
(1) Does the statute conflict with the opera- 
tion of a federal statute, or with a policy 
implicit in a federal statute? 
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(2) Does the state statute discriminate 
against interstate insurance as such? 


(3) Does the operation of the state statute 
upon the interstate insurance business im- 
pair the “national interest” in that business? 


(4) If it does so discriminate or so impair, 
does the purpose and effect of the state stat- 
ute as a protection of local welfare outweigh 
the evils of the discrimination, or the im- 
pairment of the national interest? 


(5) Finally, is this state statute an integral 
part of a long-established regime of state 
regulation, so that there is presumption in 
favor of its validity until Congress has 
clearly spoken? 


On the whole, it seems unlikely that the 
basic plan of state supervision of insurance 
will be overturned by the Supreme Court 
as a result of its recent decision. Most 
state insurance laws are quarantine walls 
rather than tariff walls against foreign in- 
surers. Yet this will not prevent some 
insurers or agents, aggrieved by the applica- 
tion of a particular state regulation, from 
litigating the new issue of constitutionality, 
from contending that the regulation that 
the regulation constitutes an unwarranted 
interference with interstate commerce. 


If this happens it will introduce uncertainty 
into state supervision until the Supreme 
Court has, perhaps by a series of decisions, 


settled the effects of its new doctrine. 
Every state regulation which adversely 
affects interstate commerce must stand 


scrutiny as to its manifest purpose, its un- 
derlying public policy. 

In the sense that any pretense or masquer- 
ade will be discarded, the sword of Damocles 
hangs over every state insurance statute 
which affects the interstate insurance business. 
However, the chief threat to the continu- 
ance of state supervision is not from the 
Court but from Congress. 


Reform of State Regulation 


In his dissenting opinion in the South- 
Eastern case, Mr. Justice Jackson uttered 
these prophetic words: 

I have little doubt that if the present trend con- 


tinues federal regulation will eventually super- 
sede that of the states. 


Since Congress has repeatedly failed to 
adopt proposals for the federal regulation 
of insurance, the “present trend” must be 
the general trend, the trend toward central- 
ization of power in the federal government 
over subject-matters previously left to state 
regulation. This trend goes on because of 
the demand for uniform, comprehensive and 
effective regulation of certain kinds of inter- 
state activities, demands which state regu- 
lations have been unable to satisfy. 
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It is to be suspected that many of those 
who now oppose federal regulation of in- 
surance do so chiefly because they fear that 
it will be more efficient and thorough than 
state regulation. Like the frogs in Aesop’s 
fable, they would have a log as king rather 
than a stork. 


How may state supervision of insurance, as 
it stands at present, be improved to minimize 
its disadvantages as compared with pro- 
posals for federal control? Suggestions do 
not present an indictment of the present 
regime. 

One striking advantage of state supervision 
as it has heretofore existed was that an in- 
surance company which wanted to do a 
countrywide business was compelled, in or- 
der to obtain a license to do business in the 
more populous states, to conform its in- 
vestments and many other practices to the 
highest standard set by any of those states. 


To the home office managers of an inter- 
state insurer the diversities in state regu- 
lation are often shocking and painful. But 
it is to be remembered that the maintenance 
of local differences is one of the objectives 
of preserving state autonomy. 


Even so, it would be prudent for state 
legislatures and insurance commissioners, 
now confronted for the first time with the 
potential threat of federal regulation, to re- 
examine their peculiar rules and ask if the 
gain to local policyholders is worth the in- 
convenience to the interstate insurance busi- 
ness and the inequality—as compared with 
the benefits which policyholders of the same 
company in other states receive—which 
those peculiar rules cause. Moreover, the 
equalizing process should work both ways. 


For the future of state insurance supervi- 
sion, improvement in administration is no 
less important than improvement of legis- 
lation. Three aspects of state administra- 
tion are here considered: administrative 


discretion, administrative procedure, and 
administrative regulations. 
Administrative discretion. — Administrative 


discretion is taken to mean two distinct 
things: (1) the power of the insurance com- 
missioner to make findings of fact which 
will be conclusive upon judicial review; (2) 
the power of the insurance commissioner 
to choose from among two or more means 
of effectuating the legislative policy. 


The survival of state supervision will de- 
pend in part upon making some enlarge- 
ment of its discretionary powers. . Most 
federal administrative agencies in Washing- 
ton have more discretionary power than is 
now exercised by insurance commissioners. 


A survey of the reported decisions since 
1927 in which a court reviewed the action 
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of an insurance commissioner shows only 
three cases in which the findings of fact of 
the commissioner were upheld on the ground 
that they were supported by competent evi- 


dence. No state insurance law seems to 
require the commissioner to make findings 
of fact in support of his official decisions. 
State insurance laws are thus deficient in 
administrative technique, as compared with 
such federal laws as the Communications 
Act of 1934, the Interstate Commerce Act, 
the National Labor Relations Act and the 
Federal Food, Drug and Cosmetic Act. 


The power to choose between two or more 
means of carrying out a legislative policy, 
or to approve several of them, is likewise 
rarely conferred on state insurance com- 
missioners. 


To confer greater administrative discretion 
on state insurance departments would re- 
quire more time and energy of the official 
personnel and would call for a high order 
of ability. 


Administrative procedure-——Most state insur- 
ance laws are apparently framed on the 
theory that the law administers itself. The 
history of state insurance legislation as well 
as the admirable informality of the state in- 
surance department account for the failure 
to provide adequate procedural safeguards. 
Informality should be kept, yet the statu- 
tory requirements of notice and hearing 
should be applicable whenever the commis- 
sioner moves into action which adversely 
affects the interests of those engaged in the 
insurance business. 


Administrative regulations—It would seem 
desirable to require that a notice of some 
sort be given in advance to those who will 
be directly affected by a proposed adminis- 
trative regulation, so that they will have an 
opportunity to present objections before the 
official has firmly made up his mind. Again, 
official regulations should be officially pro- 
mulgated so that copies are distributed to, 
or least may be obtained by, all interested 
persons. 


Personal Devils 


The steady encroachmertt of federal power 
upon state powers during the last half 
century has not resulted from the machina- 
tions of a perpetual set of personal devils. 
Examining in detail these federal encroach- 
ments, one can find in each instance some 
set of evils or irritants that moved Con- 
gress into action. 


One irritant that has motivated a number 
of proposals for Congressional legislation 
on insurance is the irresponsible mail-order 
insurer which escapes regulation by most of 
the states in which its victims reside. This 
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irritant can be and should be removed by 
action of the state in which the insurer has 
its principal office. 


State supervision can be made more effec- 
tive, but not all the advantages of a federal 
system of government can be had along 
with all the advantages of a centralized form 
of government. Wise compromise must be 
made and accepted. 


INSURANCE AS INTERSTATE COM- 
MERCE: AN ANALYSIS OF THE 
UNDERWRITERS CASE 


6 Louisiana Law Review, Deecember, 1944 
p. 24-46 


By Robert B. Highsaw 


Assistant Professor of Government, Louisiana 
State University 


The insurance business is now interstate 
commerce. This is the adjudgment of the 
Supreme Court in United States v. South- 
Eastern Underwriters Association, 64 Sup. Ct. 
1162. The judgment may lack effectiveness, 
however, both because of the narrow cleav- 
age of opinion and pending legislation to 
amend the Sherman and Clayton Acts so as 
to remove specifically insurance companies 
from the scope of anti-trust laws. 


It is noteworthy that all previous rulings 
that insurance is not commerce concerned 
the validity of state statutes regulating vari- 
ous aspects of the insurance business. Not 
until the South-Eastern case was the Court 
asked to restrain the federal government 
from regulating insurance by striking down 
an act of Congress. 


The Supreme Court derived two main is- 
sues from the facts in the case: (1) Do fire 
insurance transactions crossing state lines 
constitute interstate commerce within the 
scope of the constitutional provisions? (2) 
Was the Sherman Act intended to prohibit 
conduct of insurance companies in monopo- 
lizing interstate insurance trade? 


Interstate Commerce Issue 


Prior to the Underwriters case, a number 
of Labor Board cases gave indication that 
any practice substantially affecting interstate 
commerce either in a primary or secondary 
sense is brought within the scope of power 
of the federal government. Similarly, this 
seems to be the gist of the Court’s opinion 
in the case of Polish Alliance v. National 
Labor Relations Board, 64 Sup. Ct. 1196, de- 
cided on the same day as the Underwriters 
case. 


The Paul v. Virginia decision, 75 U. S. 
168, that insurance is not commerce consid- 
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ered only the contract of insurance. In the 
Underwriters case, the Court shifted intel- 
lectual gears and examined insurance activi- 
ties as the conduct of an industry. Con- 
sidered as industry, the insurance business 
affected interstate commerce. The test thus 
changed from a mechanical one to the re- 
view of each case in an effort to accommo- 
date competing state and national demands. 


Two points remain to be noted: First, 
although the Underwriters stressed the rule 
that insurance policies are not “commodities 
to be shipped or forwarded from one state 
to another,” it must be pointed out that a 
policy is part of a nationwide network of 
commercial activities, a point never made 
clear until now. Likewise, it is to be noticed 
that a person buys insurance much as he 
buys a hat, an automobile or a piano. 


Second, the Underwriters case did not 
claim that subjection of insurance to federal 
regulation would obviate regulation. The 
two are not mutually exclusive. 


Sherman Act Issue 


Since the legislative intent of the Sherman 
Act could not be established conclusively, 
interpretation of the statute became a ques- 
tion of policy, with the end result that the 
decision reflects the predelictions of the 
individual judges. 


It is evident that Black started from the 
premise that application of the Sherman Act 
to insurance business in interstate commerce 
was desirable as a matter of policy; Stone 
started from the converse premise. Both 
marshaled facts to support their positions, 
reasoned deductively from alternative choice 
of precedent, and occasionally resorted to 
simple verbalism. More members of the 
Court supported Black than Stone. Black’s 
proposition, therefore, became the opinion 
of the Court. 


Effect of the Decision Problematical 


Any prediction as to the effect of this 
decision is subjected necessarily to qualifica- 
tions. Some definite conclusions emerge 
clearly, however, in relation to the everyday 
practices of the business. 


Stock fire and casualty company execu- 
tives view the results of the judgment as 
twofold: (1) federal acts will conflict with 
state law provisions; (2) state regulation is 
subjected to the line of decisions inter- 
preting the federal commerce power and 
regulatory statutes enacted under it. In 
view of these results, they recommend a 
congressional declaration in favor of con- 
tinued and exclusive state regulation. 
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Recognizing that uniformity of rates is an 
essential part of fairness, the companies 
have established bureaus to pool their ex- 
periences and arrive at a premium rate. The 
practice effect of the Underwriters decision 
is the danger that all associations of insur- 
ance companies for rate-making or other 
purposes may fall before the anti-trust 
legislation. 


Accordingly, the question arises: Is there 
any way, following the Underwriters case, 
by which such companies may provide a 
common fund of factual data for the legiti- 
mate purposes of the business? At the very 
least, the Underwriters case leaves open the 
probability of judicial recognition of the re- 
quirements of the business. At most, it 
stands as a gun-shot pulled from the closet 
to compel congressional action. 


Legislative Alternatives 


Several legislative reforms might be 
effected: (1) state law requirement of co- 
operative associations; (2) amendment to 
the Sherman and Clayton Acts “excluding 
from the prohibitions thereof all reasonable 
cooperative procedures necessary and inci- 
dental to the establishments of statistical rate 
bases, rates, coverages and related matters.” 


There is, however, no assurance that a 
state statute which is in contravention of 
federal anti-trust legislation would be valid. 
On the other hand, partial exemption by 
Congress of insutance from the application 
of anti-trust statutes, would leave insurance 
companies subject to the Federal Trade 
Commission. 


The Court’s future determination whether 
insurance contracts are, for example, “com- 
modities,” “wares,” or “merchandise” will 
decide if the Robinson-Patman Act extends 
to insurance companies. 


Crisis for State Regulation 


Eventual positive federal action appears 
to be needed. Insofar as insurance comes 
within the scope of interstate commerce, 
state regulatory acts are subject to judicial 
interpretation under the commerce power in 
its oft shifting concepts. This may, or may 
not lead to a sort of “statutory erosion.” 


Continued attacks on state regulation of 
insurance will leave the insurance business 
in an uncomfortable position. The ultimate 
effect of the Underwriters case will be to 
force Congress’s hand to the end that one 
more phase of political and legal existence 
be integrated with the realities of economics. 
Nor need the passing of exclusive state 
regulation be unduly mourned. 
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WAIVER OF TIME LIMITATION 
TO BRING SUIT UNDER THE 
STANDARD FIRE POLICY 


By John F. Butler of Butler and Rinehart 


Attorney at law, First National Bank Blidg., 
Oklahoma City 2, Okla. 


It is now the established law of Oklahoma 
that an insurance company, in order to avail 
itself of the provisions of its contract, must 
so conduct its inquiry and investigations as 
to losses in such a manner as not to mislead 
the insured into a false security. If the con- 
duct on the part of the insurance company is 
such as would lead the insured to believe 
that the liability is admitted, and that the 
investigations are merely for the purpose of 
determining the extent of the loss; and such 
investigations are prolonged to such an ex- 
tent that after the denial of liability, the 
insured does not have sufficient time to in- 
stitute an action within the limitations 
named in the policy and in the statute, that 
the insurance company will then be deemed 
to have waived the time limitation. 


Prudential v. Trave-Taylor 


This was held in the recent case of Pruden- 
tial Fire Ins. Co. v. Trave-Taylor Co., (Okla.) 
[5 Fire and Casualty Cases 335] 152 Pac. 
2d 273, decided October 10, 1944. The 
Trave-Taylor Co. brought an action on 
June 6, 1941, against the fire insurance com- 
pany for $9,939.16, for the alleged destruc- 
tion by fire of some lithographic engrav- 
ings. The fire occurred April 7, 1940. The 
adjuster for the insurante company started 
his investigations as to the loss, and repre- 
sented to the insured that the loss could not 
be taken care of immediately, and secured 
various experts to make examination of the 
engravings to determine the extent of the 
alleged loss. The investigations were con- 
tinued from time to time and until about 
February 22, 1941. The defendant did not 
deny liability until about April 10, 1941, 
which was more than one year after the fire. 
The standard fire insurance policy, as pro- 
vided by the statute of Oklahoma, provides 
that no suit or action shall be sustainable 
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“unless commenced within twelve months 
after the fire.” 


On account of the acts and conduct of the 
defendant, in its long delays in investigation, 
the plaintiff in its petition alleged that it 
was led to believe that the insurance com- 
pany did not deny liability, and that the loss 
would be paid as soon as the defendant had 
made complete investigations of the extent 
of the loss, and further alleged that the de- 
fendant was therefore “estopped to claim 
that the said loss and claim hereunder is 
barred by the statute of limitations, and has 
waived the same.” 


The defendant insurance company, in its an- 
swer, among other things alleged that the 
action was barred by the statute of -limita- 
tions, in view of the above mentioned twelve 
months provision of the policy and the stat- 
ute; specifically denied that it was guilty 
of any active misconduct which would 
create an estoppel; and further contended 
that there was no waiver, that there could 
be no waiver, that waiver is necessarily 
based upon some element of estoppel. 


The case was tried to a jury, which returned 
a verdict in favor of the plaintiff for the 
sum of $5,000.00, and the fire insurance com- 
pany appealed to the Supreme Court of 
Oklahoma. In passing upon the case the 
Supreme Court made a brief resume of the 
facts necessary for the decision. Among 
the important facts, as stated by the court, 
are the following: 

“The fire occurred on April 7, 1940, and the 
action on the policy was not brought until 
June 6, 1941. * * * that the defendant neither 
expressly admitted nor denied liability. * * * 
that the adjuster employed by it informed 
the plaintiff that he was not in a position to 
determine the amount of loss and he would 
like to have experts examine the property 
and ascertain the extent of damage thereto; 
that the plaintiff consented to such conduct 
and that the adjuster employed several ex- 
perts, who did not complete their investiga- 
tion until the latter part of March, 1941, 
when they reported that in their opinion the 
property had sustained no appreciable dam- 
age as a result of the fire, and that this in- 
formation was not communicated to the 
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plaintiff until after the period in which an 
action on the policy might have been insti- 
tuted had expired; that plaintiff instituted 
the action shortly thereafter.” 


The Question 


Upon the above state of facts the court 
was confronted with these questions: Is 
the twelve months limitation provision of 
the policy and the statute available as a de- 
fense for the insurance company? Is the 
insurance company estopped to set up the 
statute of limitations? Has the insurance 
company waived its right to the defense of 
the statute of limitations? The above three 
questions amount practically to the same 
question, or perhaps three phases of the 
same question. 

In answer to these questions, the court held 
that the defendant, by its conduct, had 
waived the twelve months limitation pro- 
vided in the policy and in the statute; and 
among the holdings of the court, as matters 
of law, were the following: 


That the twelve months limitation in the 
policy is valid, and “may be pleaded by the 
insurer in an action brought on the policy 
where there are no extrinsic facts involved 
which would have the effect of suspending 
the limitation provision.” 


“It is equally well settled that the provision 
is one for the benefit of the insurer, and 
therefore one which can be waived by it and 
which will be deemed to have been waived 
where it would be inequitable to permit it 
to be pleaded.” 


“Negotiations for adjustments of loss are 
not in themselves sufficient to create an es- 
toppel of the insurer to plead, the limitation 
provision.” 


“Waiver is the intentional relinquishment of 
a known right or conduct which warrants an 
inference of such intent, and where it is 
properly pleaded and there is evidence to 
support the plea so made, it becomes a ques- 
tion of fact for the jury.” 

“There may be a waiver of existing rights 
even though no elements of estoppel are 
involved in the facts proved.” 

“The evidence was sufficient to support the 
inference that the defendant intended by its 
conduct to admit liability to the extent of 
the damage which had been done to plain- 
tiff’s property by the fire involved when 
this had been ascertained, and that thereby 
the defendant waived the limitation provi- 
sion contained in the policy.” 

“Where the negotiations have been broken 
off in sufficient time to enable insured to 
institute an action within the limitation pro- 
vision, the delay incident thereto may not be 
pleaded to extend the period in which the 
action must be instituted.” 


The Opinion Summarized 


Further summing up the opinion of the 
court, the theory advanced by the plaintiff, 
and upheld by the court, was substantially 
as follows: 


1. The long delay of the insurance com- 
pany in its investigations and negotiations 
led the insured to believe that the insurer 
admitted liability, and was uncertain only 
as to the amount of damage; and that by 
reason of such conduct on the part of the 
insurance company, and its failure for a 
period of more than twelve months to deny 
liability, it had thereby waived the twelve 
months limitation period. 


2. The allegation of the above facts by the 
plaintiff in its petition, and the denial by the 
defendant in its answer, made one of the 
issues of fact in the case, to be passed upon 
by the jury. 

3. There was evidence submitted in sup- 
port of these allegations, and from this evi- 
dence the jury found for the plaintiff, there- 
by sustaining the alleged facts, which were 
therefore established as the facts in the 
case; and the conduct of the insurance com- 
pany thereby constituted a waiver of the 
twelve months limitation provision of the 
policy. 


How Long a Delay? 


It will be noticed in the above case, that 
it was more than twelve months after the 
fire before the company denied liability. 
The court did not state how long the insur- 
ance company must continue its negotia- 
tions and delay in making a denial of 
liability, in order to waive the twelve months 
limitation. But the court said that if the 
negotiations had “been broken off in suffi- 
cient time to enable insured to institute an 
action within the limitation provision, the 
delay incident thereto may not be pleaded 
to extend the period in which the action 
must be instituted.” 


Estoppel Not Necessary to Waiver 


One important feature of the case is that 
neither the court nor the jury found that 
there had been any fraud or other miscon- 
duct on the part of the defendant, and there- 
fore did not find that an estoppel had been 
worked. It was virtually admitted by the 
defendant that if the insurance company 
had been guilty of active misconduct, mis- 
representation or fraud, for the purpose of 
delaying a possible settlement until after 
the expiration of the twelve months period, 
that it would then be estopped to claim this: 
limitation. But no such active misconduct,. 
misrepresentation or fraud was found. It 
was merely found that the acts and conduct 
on the part of the insurance company 
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amounted to a waiver, in fact, as stated by 
the court, “the evidence was sufficient to 
support the inference that the defendant 
intended by its conduct to admit liability to 
the extent of the damage.” The court fur- 
ther said, “there may be a waiver of ex- 
isting right even though no elements of 
estoppel are involved in the facts proved.” 


Waiver a Question of Fact 


Another important principle in connection 
with this feature of the case, is that the 
question of waiver is a matter of fact for 
the jury to pass upon, rather than a matter 
of law for the court. In this connection it 
was strongly argued by the insurance com- 
pany that the trial court should have 
sustained the defendant’s demurrer to the plain- 
tiff's evidence, and also that the trial court 
should have sustained the defendant’s motion 
for directed verdict at the close of all the 
evidence. This the trial court declined to 
do, and overruled the demurrer and the 
motion. These rulings were upheld by the 
Supreme Court, the court saying: 


“Waiver is the intentional relinquishment of 
a known right or conduct which warrants an 
inference of such intent, and where it is prop- 
erly pleaded and there is evidence to support 
the plea so made, it becomes a question of fact 
for the jury.” 


Conclusion 


The above decision clearly establishes the 
principle that when the insurer delays nego- 
tiations for the settlement of a loss to the 
extent that there is not sufficient time to 
enable the insured to institute an action 
within the limitation provisions, and the 
insured is thus led to believe that liability 
is admitted, such delay and conduct amounts 
to a waiver of the time limitation. Further- 
more, when a_ controversy arises as to 
whether the delay and conduct amounts to 
a waiver, that such controversy is a question 
of fact and when properly pleaded, becomes 
a question to be passed upon by the jury. 


WAR OF WORDS 


In Act II of the present world conflict, as 
in the curtain-raiser of 1914-1918, there is 
nothing against public policy in the military 
service exemption clause, even construed as 
an exemption based on “status” rather than 
“causation.” So holds the Ohio Court of 
Appeals in Bending v. The Metropolitan Life 
Insurance Co., 10 CCH Life Cases 340, (de- 
cided January 19, 1944) refusing to equate 
“service” with “activity”, and denying a re- 
covery of double indemnity for the acci- 
dental death of the insured, killed while on 
a two-day leave of absence from army 
service. 
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Public Policy 


Here is the first case arising since the 
twenty-year armistice, in which the ques- 
tion of public policy was raised. The rea- 
son usually advanced as supporting the in- 
validity of provisions of this kind’ is that 
they are contrary to public policy because 
they tend to prevent men of military age 
from serving with the armed forces of the 
nation. Short shrift was administered to 
this contention in Miller v. Illinois Bankers 
Life Assoc. (1919) 138 Ark. 442, 212 S. W. 
310, and in Marks v. Supreme Tribe B. H. 
(1921) 191 Ky. 385, 230 S. W. 540, in the 
first of which cases the court said: 

‘‘We do not think the argument is well founded. 
An insurance company has the right to select 
the particular risks it is willing to assume, and 
there is no public policy against a contract of 
this sort exempting the insurance company, in 
advance, from liability for death of the insured 
while in the military or naval service of the 
government. The stipulation does not provide 
for a forfeiture of the policy, but merely for 
an exemption from liability under certain cir- 
cumstances and conditions. It holds out no 
inducements to the assured to refrain from en- 
listment in his country’s service, and does not 
constitute, in any sense, an agreement not to 
enlist or to evade the Draft Law.”’ 


The only comfort that those plaintiffs, con- 
cerned over public policy, have had is in a 
dissenting opinion in Olson v. Grand Lodge 
(1921) 48 N. D. 285, 184 N. W. 7, and in a 
nist prius decision in Ohio, Frush v. Ohio 
State Life Ins. Co. (1920) 22 N. P. (N. S.) 
428, 310 O. D. 49, the latter of which cases 
is considered at some length in the Bending 
opinion. 


The Bending Case 


But to come back to the Bending case—there 
the insured Robert L. Bending was inducted 
into the military service of the United States 
in September 1942, and in June 1943, while 
stationed at Fort Bliss, Texas, he obtained 
a two-day leave of absence. While at a ho- 
tel in El Paso he was accidently killed by 
falling out of a window. The insurer denied 
liability for double indemnity, on the ground 
that the decedent was at the time of his 
death in the military service of the United 
States (in a time of war) and that as a mat- 
ter of law the plaintiff was barred from 
recovery by the military service exemption 
clauses. The trial judge so held. 


The policy in question was issued as a sup- 
plemental contract to a standard life policy 
for $1,000, which was issued at the time, 
which contained no military clause and the 
proceeds of which were paid by defendant 
to the plaintiff. The military clauses in the 
supplemental contract are as follows: The 
company 
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“hereby agrees to pay * * * provided * * * 
that death shall not have resulted from bodily 
injuries sustained while participating. in avia- 
tion * * * nor sustained while the insured is 
in the military or naval service in time of war. 
“The insurance under this supplementary con- 
tract shall be suspended * * * while the insured 
is in the military or naval service in time of 
war; in which event that portion of the addi- 
tional premium received by the company but 


unearned during the period of such suspense 
shall be refunded.”’ 


The plaintiff maintained that the clauses in 
question were ambiguous and it was there- 
fore mandatory to construe them to mean 
“activities” and not “status” as the basis of 
exemption; that if these clauses do attempt 
to make status and not activities the basis 
of exemption from liability, they are null 
and void as against public policy. The de- 
fendant maintained that the clauses were 
plain and unambiguous, needing no con- 
struction and making status of the insured 
the basis of exemption; and that in so doing 
they were not void against public policy. 


The Ohio court held the clauses unambigu- 
ous, needing no construction, and not viola- 
tive of any public policy. They contained 
none of the mischievious words or phrases 
(such as “engaged”, “risk”, “resulting from”, 
“inconsequence of”, “active service’, etc.) 
which have induced courts to construe the 
clauses as based on causation rather than 
status. By the great weight of authority, 
says the Ohio court, the status clause does 
not violate public policy. The Ohio nisi 
prius case to the contrary (Frush v. Ohio 
State Life Ins. Co., supra) is based on the 
word “engaged’ being in the policy; and on 
the fact that there was a forfeiture provision 
in the policy, operative in the event of en- 
gagement in military service. “Insofar as 
it [the Frush case] holds that the making of 
mere status the ground of exemption of lia- 
bility renders it void as against public policy, 
we disapprove of the same. The great 
weight of reason and authority is to the 
contrary.” As to the point that the insured 
was not in the military service, while on 
leave of absence, it is untenable. “One is 
in the military service from the time he 
takes the oath until he receives his dis- 
charge, honorable or otherwise, and the 
courts have uniformly so held.” 


Intention of the Parties 


Probably it was the intention of the insurer, 
by avoiding as it did such trouble-making 
words and phrases as “engage”, “risk”, 
“resulting from”, “active service”, and the like, 
to make the clause depend on the insured’s 
status. It did leave in the policy the word 
“service”, which has troubled some courts. 
On the insured’s side of the fence, probably 


the matter was never considered until a 
claim had ripened. 


Where Are Today’s Cases? 


The surprising thing is that the Ohio court 
considered none of the recent cases on status 
v. causation, decided since World War II. 
As pointed out in the July (1944) issue of 
the Journal (p. 412) there have been four 
such cases, and three opinions—two for 
“causation”, and one for “status”. Young 
v. Life & Casualty Insurance Co. of Tenn., 
9 CCH Life Cases 947. Smith v. Sovereign 
Camp of The Woodmen of World, 9 CCH 
Life Cases 561. Life & Casualty Insurance 
Co. v. McLeod, 9 CCH Life Cases 222. In 
the Young case the South Carolina court 
held that the policy provision for an extra 
premium charge to the insured in service, 
indicated an intent to make causation con- 
trolling, in spite of the use of the word “en- 
roll” instead of “engage’. If, said the court, 
the contrary had been intended, it could 
have been easily expressed. 

In the Smith case, which preceded the Young 
case in point of time, the policy also con- 
tained the provision for an extra premium 
charge. There the South Carolina court 
likewise held in favor of “causation”. The 
court considered that the phrase “in the 
service” meant in performance of a military 
duty; especially since the total and perma- 
nent disability provisions of the policy pro- 
vided that the company was exempt if the 
disability should result from military or 
naval service in time of war. 


A contrary result was reached in Life & 
Casualty Ins. Co. v. McLeod, supra. here 
the Georgia Court of Appeals held the clause 
one of “status” (although the provisions of 
the policy were identical with those of the 
Young case), in spite of the requirement of 
an extra premium. And the insured was 
held to be “enrolled” still in the service, al- 
though home on a furlough. 


The Leclerc opinion might have been more 
difficult to write if the author had consid- 
ered these recent cases. For example, the 
interpretation in the Young and Smith cases 
of the phrase “in service” to mean “in the 
performance of some military service”, and 
the holding in the Smith case that “furlough” 
means an absence from service (and that 
therefore the insured, admittedly on fur- 
lough, was not in service) might have taken 
a bit of doing to hurdle. In South Carolina, 
the Leclerc case would very likely have been 
decided differently. 


An Argument Overlooked 


An obvious argument, that to our knowledge 
has never been made, in favor of a causation 
rather than a status type of construction, is 
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that under any of the usual clauses, the in- 
sured is not, in time of peace, within the pur- 
view of the exemption clause, although in 


military service. As we said in the July, 
1944, issue of the Journal: “If the mere 
status of the insured as a member of the 
armed forces in time of war was contem- 
plated in writing the exclusion clause, that 
status would not seem to differ materially 
{in point of risk] from his status as a soldier 
or sailor in time of peace.” In the Leclerc 
ones. this argument would have been avail- 
able. 


A Workable Rule 


The rule of status adopted in the Leclerc 
case is of much easier application than one 
based on causation. Whether or not an in- 
sured was in the armed forces at the time of 
his death is a much simpler issue to decide 
than whether his death was caused by a risk 
incident to war. 


Judicial Animadversions 


The Ohio court criticizes the “causation” 
construction. “Courts in many of these 
cases, adhering to the well settled rule that 
in construing an insurance contract which 
by reason of ambiguities is capable of two 
reasonable interpretations, that interpreta- 
tion will be adopted which is most favorable 
to the insured, have gone to some length 
in taking a particular word or phrase in the 
military clause, construing the same as am- 
biguous, then resolving that ambiguity as 
meaning activity of a military nature and 
not status, and holding the insurer liable.” 


Can the Courts Be Blamed? 


Following the decisions rendered after the 
first World War, the language of these war 
clauses was changed and improved by the 
elimination of the various words and phrases 
which had proved troublesome. Now, after 
these changes, the parties still have to go to 
court to find out what the policy means. 
Can the courts be blamed? As stated by 
the South Carolina court, “It would have 
been an easy matter for the company to have 
used words clearly exempting it from lia- 
bility in the event the insured should die 
from any cause while enrolled in the armed 
forces in war-time.” 


What do the companies want? The rule of 
the Leclerc case is the most practicable; but 
the policy draftsmen can write their own 
ticket. With knowledge of the rule that in 
cases of doubt, “clause” will be construed in 
favor of the insured to mean “Santa Claus”; 
with knowledge of the all too numerous 
precedents construing war clauses in this 
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and the last war; and with the wealth of the 
English language, basic and otherwise, why 
cannot a policy draftsman express the sim- 
ple idea that so long as the insured is a 
member of the armed forces in war-time, if 
he dies of accident, regardless of whether on 
active duty, battle or furlough, he is not 
entitled to double indemnity under the 
policy? Such an unparallelled linguistic 
frustration is a matter of concern to courts, 
insureds, and companies. 


How many wars will it take to get this 
straight? Let’s be ready when the next 
one comes, 


PRICE CEILINGS, RATIONING 
AND DAMAGES 


One case is a decision merely. Two cases 
begin a trend. And where two decisions on 
a novel question are both decided the same 
way, and on much the same grounds, a mo- 
mentum of decision is set up that will es- 
tablish a strong pull to decide future cases 
by the same rule. And so, the obligation of 
the automobile theft insurer, as to damages 
payable in wartime, seems to have pretty 
well crystallized in the two decisions that 
have been rendered thus far. 


The most recent case, decided January 9, 
1945, by the Oklahoma Supreme Court, is 
Motors Insurance Corporation v. Dooms, 22 
CCH Automobile Cases 335. Before that, 
the only decided case, to our knowledge, 
was that of WVeems v. Service Fire Insurance 
Company of New York, 20 CCH Automobile 
Cases 61, decided March 4, 1944, by the 


Tennessee Supreme Court. 





The Dooms Case 


In the Dooms case the plaintiff insured his 
1941 Pontiac with the defendant. It was 
stolen, and when found a few days later had 
five tires and wheels missing. When stolen 
the reasonable value of his automobile was 
$1150, and when recovered the value was 
$400, a diminution in market value of $750. 
The insurer claimed that it was only liable 
for the sum of $187.64, the cost at govern- 
mental ceiling prices, of the missing wheels 
and tires, and the cost of installing them. 
The trial court found for the plaintiff for 
$500, representing depreciation in the mar- 
ket value of the car. 


The Policy 


The policy in suit provided, with reference 
to theft, as follows: 

“The company’s liability for loss shall not ex- 
ceed the actual cash value of the insured prop- 
erty at the time of loss nor what it would then 
cost to repair or replace either the insured prop- 
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erty or any part thereof with other of like kind 
or quality, with proper deduction for deprecia- 
tion from any cause except when occurring after 
theft and prior to recovery thereof, and shall 
in no event exceed the limits of liability stated 
in the Declarations. 

‘*. . . The Company shall have the right to re- 
turn any stolen property, with compensation 
for resultant damage thereto, at any time be- 
fore the loss is paid."’ 


“Commercial Frustration’ 


The insurer urged that under the doctrine of 
“Commercial Frustration” it was immaterial 
that the power of the insured to purchase 
parts for replacement on the open market 
had been nullified by the government regu- 
lations destroying a free market, and that 
the insurer was only liable for what replace- 
ments would have cost if the market had 
been still open. 


The Real Question 


Said the Oklahoma Supreme Court: 

“The real question in this case is whether an 
insurance company can, by tendering the ceil- 
ing price of labor and materials necessary to 
repair an automobile which has been stolen, to 
the owner thereof, who by reason of war regu- 
lations is unable to purchase the same, 
discharge and satisfy its liability under an insur- 
ance contract; or must such insurance company 
in order to discharge its Hability under the 
policy pay the depreciation in the market value 
of a stolen car, after its recovery from a thief.’ 


Other Performance Possible 


Relying on the English case of Hindley & 
Co. v. General Fibre Co., 2 K. B. 517, and 
citing also the English cases of Cooper v. 
Neilson & Maxwell, Vict. LR 66, and Corne- 
lius v. Banque Franco-Serbe, 165 LTNS 374, 
the Oklahoma court held that in this case, 
since there was another mode of perform- 
ance available to the insurer, namely, paying 
the depreciated value of the car, that the in- 
surer was not excused from thus performing 
in the alternative. 


In the Hindley case, a contract was made for 
the sale of jute to be shipped from Calcutta 
to Hamburg, Antwerp, Rotterdam, or Bremen, 
the port of destination to be declared by the 
purchaser. On September 11, 1939, the buyers 
declared Bremen as the port of destination. 
The sellers thereupon declared the contract 
cancelled whereupon the purchaser declared 
Antwerp as the port of destination. War 
was declared on September 5, 1939 and the 
purchasers then lost the right to declare 
either Hamburg or Bremen as the port of 
destination, but there still remained a way 
in which the contract could be legally per- 
formed. The method of performance was 
made possible when Antwerp was declared 
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to be the port of destination. Shipment of 
the jute to Antwerp was possible of perform- 
ance even though war had been declared. 

Said the court in the Dooms case: “Under 
a policy of insurance the insurance carrier 
may, when it locates a stolen car, pay the 
damages thereto which is usually determined 
by a comparison of the market value before 
and after the theft... or it may return the 
car to its owner together with compensa- 
tion for resultant damage. In this case the 
insurance company was not able to purchase 
tires for the automobile, nor could the owner 
thereof qualify to obtain such tires. It could, 
however, pay the owner for the damage to 
his automobile regardless of the war or 
governmental regulations connected there- 
with. The judgment of the trial court en- 
forced the latter obligation and ordered 
payment in the sum of $500 representing the 
depreciation in market value of the automo- 
bile. We are of the opinion and hold that the 
judgment of the trial court was correct.” 


Of Counsel 


Pierce, McClelland, Kneeland & Bailey, of 
Oklahoma City, Okla., represented the plain- 
tiff in error, the insurer. Remington Rogers, 
of Tulsa, Okla., represented Dooms, the de- 
fendant in error. 


The Weems Case 


The Oklahoma court did not cite the Weems 
case, which is directly in point. The facts 
in the Weems case were identical with those 
of the Dooms case, except for the amounts 
of claimed damage involved. The Weems 
case was reviewed at length in the August 
1944 issue of this Journal, in an article by 
W. M. Leech entitled “Wartime Measure 
of Damages under Automobile Theft Poli- 
cies”. In this case the court held that the 
insurer must put the insured in the same 
condition as he was before the loss occurred. 
If he cannot do this by making replacements 
of lost parts (because of governmental ceil- 
ings, and priorities) then he must do it by 
paying the insured for the difference in the 
market value of his car before and after the 
loss. This rule is analogous to the rule in 
cases of fire insurance: where a building is 
damaged by fire and the law forbids its re- 
pair, the insurance company must pay the 
difference between the appraised value of 
the salvage and the appraised value of the 
building at the time of the fire. 


Conclusion 


The rule arrived at seems a just one. After 
all, the insurer did provide for an alternative 
option for payment of a loss under the con- 
tract. And if one method of settling proves 
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impossible, and the other method provided is 
available, what injustice is there in holding 
the insurer to the alternative? It is true that 
the contract gave him the right to pay the 
value of the parts necessary to replace. But 
the meaning of the contract was that this 
should result in fact in a replacement. If 
because of wartime conditions, a replacement 
can not be made, then the other method of 
settling the loss should be followed. 


ON FALLING ASLEEP 


The poets’ eloquent apostrophes to Sleep 
do not take into account the plight of the 
guest who is injured when his host drops 
off for a moment’s snooze while careening 
motor-wise down the king’s highway. For 
host and guest, the poets’ words of praise 
for sleep that “knits up the ravelled sleeve 
of care”, are singularly inappropriate to the 
troubles that follow a nap on wheels and an 
“accidental” awakening. It were better for 
that man usually, that he never have fallen 
asleep. So if you and your guest are plan- 
ning to drive all night on that long post-war, 
post-rationing, vacation trip, better wait 
until you pass the Pennsylvania state line 
before you begin to nod; at least until you 
reach some state that has a guest statute 
on the books. 





The Malicious Sleeper 


Falling asleep at the wheel is usually held 
to be negligence. And the mere act of fall- 
ing asleep at the wheel, without more, is 
often held to make out a prima facie case 
of negligence. Wilful and wanton conduct, 
though, is something else again. And in 
those states where there is a guest statute, 
making the host liable only for wilful and 
wanton acts, the guest usually is without 
remedy unless he can prove the requisite 
malice in law. To do this he has to show, 
according to the most recent case, of Cov- 
ington v. Carley [21 CCH Automobile Cases 
851] that the driver had “premonition of 
actual or complete incapacity strong 
enough” to make her conduct in continuing 
to drive under those ¢onditions wanton. 
When or under what conditions such a pre- 
monition would be “strong enough”, the 
court does not indicate. The facts there 
were that the defendant, Mrs. Covington, 
a licensed and experienced driver, had 
driven about 25 miles when the accident 
happened, during the afternoon. She had 
had a normal rest the previous night and 
took the wheel on the return trip after hav- 
ing traveled as one of the occupants in an 
automobile trip from Richton, Mississippi 
to Marion, Alabama. She further testified 
that she had on many occasions experienced 
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drowsiness but had always been able to con- 
trol the tendency and had never fallen asleep 
under such circumstances. She described 
her momentary lapse as only for “A split 
second” or a “jiffy”, during which time the 
car traveled only about ten feet. Upon be- 
ing immediately aroused, she was completely 
aware of her situation, noticed a mail-box 
on the edge of the road which she was able 
to avoid, and otherwise maneuvered the car 
with a view to completely regaining the 
highway without the necessity for turning 
too abruptly back. The car however, struck 
a culvert under an intersecting road. 


The Negligent Napper 


In those states that do not have a guest 
statute, Pennsylvania for example, the host 
is liable for simple negligence. Thus in the 
recent case of Bernosky v. Greff, 20 CCH 
Automobile Cases 1183, a passenger guest 
was granted a new trial, in an action against 
the host for falling asleep, when the trial 
court charged the jury that the mere fact 
that the driver of a car falls asleep at the 
wheel is not proof of negligence unless his fall- 
ing asleep is due to his failure to take proper 
care and due caution and that he would be 
guilty of negligence only if just before fall- 
ing asleep he “knew and felt that he was in 
such a condition that sleep was likely to 
overtake him.” 


In the Bernosky case the plaintiff and de- 
fendant were first cousins. The defendant 
as host drove the plaintiff as guest from 
Girardville to Philadelphia, Pennsylvania, 
in the defendant’s automobile. As the de- 
fendant was driving toward a curve, the 
car left the highway and came into collision 
with a telegraph pole situated approximately 
fourteen feet from the edge of the highway. 
The plaintiff, who was on the back seat, was 
thrown forward by the force of the impact, 
sustaining injuries for which she brought 
suit against her host. A judgment for the 
defendant was reversed and a new trial or- 
dered, because of the erroneous instruction 
given by the trial court. 


Said the court, inter alia, “Any individual 
who ‘falls asleep’ naturally, does so either 
willingly or through exhaustion. If he falls 
asleep willingly while driving an automobile 
he is, of course, negligent. If he drives an 
automobile while he is in such a state of 
exhaustion that he falls asleep though he 
does not will to do so, he is equally negli- 
gent, for he is chargeable with knowledge 
that an individual in a state of exhaustion 
is likely to fall asleep. In a normal human 
being sleep does not come without warning. 
Before sleep there is usually great fatigue 
or at least a desire to sleep.” 
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ABOUT A VERY BAD MAN 


Who was Shearman, who was Redfield? 
Were they the same at home? Did Shear- 
man always look before he leaped, and 
twice before crossing streets? Wear his 
rubbers when it rained? Never turn his 
eyes from the road to whistle at a pretty 
girl, as he drove his surrey into town? And 
Redfield—did he always ask the storekeeper 
for a receipt? Always shovel the snow off 
of his walk a few hours after it stopped? 
Never jump on a moving horse-car? Se- 
cretly, we hope that this exemplary legal 
pair, jointly or severally, after a furtive 
over-the-shoulder glance, sometimes did 
some of the foolish, heedless things that 
the villain of their piece, the Negligent Man, 
is recorded as having done. 


But what with writing, in the midst of the 
distractions of a busy law practice, their 
magnum opus, Shearman and Redfield on Neg- 
ligence, they probably had little time for 
careless, human, foolery. In the introduc- 
tion to the first edition of their work, they 
apologize for any deficiencies, pleading the 
exigencies of a busy law practice. We can 
read this with charitable understanding; for 
many times have we heard the same plea 
from harassed authors of articles for this 
Journal, who were manfully trying to meet 
a deadline with one hand, and try a case or 
write a brief with the other. 


The first edition of Shearman and Redfield 
appeared in one volume in 1869, and it was 
sold out in less than eight months time (so 
the authors tell us in the preface to the 
second edition which appeared a year later). 
And so, down to the present day, some three 
generations of lawyers have found their 
work good. The new Lifetime Edition (the 
seventh) recently published by the original 
publisher gives new testimony to the vitality 
of this treatise. (Shearman and Redfield on 
Negligence, Baker, Voorhis & Co., Inc., 30 
Broad St., New York, N. Y., 5 volumes, 
$35.00.) 
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A Lifetime Edition 


The Lifetime edition, which was four years 
in the making, is a handsome five volume 
set, completely revised and rewritten by 
Clarence S. Zipp, of the New York Bar. 
Mr. Zipp has for over twenty years, special- 
ized in appellate court practice in negli- 
gence cases, a good portion of the time in 
association with counsel for the leading cas- 
ualty insurers of the country, and he knows 
how to write for the busy insurance prac- 
titioner. This new edition is complete with 
1944 supplemental pocket parts, new parts 
of which are to be issued as they become 
necessary. 


All Kinds of Negligence 


The subjects treated cover the whole field 
of negligence, including many fields that 
“S & R” heard of, if at all, only by proph- 
ecy. Thus, though all of the topics covered 
originally, appear in rewritten form in the 
present edition, it also includes many new 
fields of law such as Aviation, Automobiles, 
Telephones, Liability Insurance and the like. 
(The telegraph apparently just made the 
first edition of “S & R.”) 


The present rewritten treatise gives a clear 
simple statement of leading principles that 
in many cases improves on the original. 
Mr. Zipp has considerably condensed the 
text treatment of each subject, without sac- 
rificing anything, still material and relevant. 
He has relegated expanded quotations from 
oninions to the footnotes, cut out obsolete 
text and case material, and generally refur- 
bished the earlier text and annotations. 


Two Versions 


Here are two versions of section 7, the first 
as it appears in the 1870 edition, and the 
second, as it appears in the lifetime edition, 
a comparison of which readings will show 
the good editorial job done in the new 
edition. 
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1870 edition: 


“Sec. 7 In determining what constitutes negli- 
gence, regard is to be had to the growth of 
science, and improvement in the arts, which 
take place from generation to generation; and 
many acts or omissions are now evidence 
of gross carelessness, which a few years ago 
would not have been culpable at all, as many 
acts are now consistent with great care and 
skill, which in a few years will be considered 
the height of imprudence. Thus the introduc- 
tion of the steam engine has made it necessary 
that more care should often be used in the 
management of horses than was formerly nec- 
essary; the invention of the safety lamp made 
it a careless act to enter a bituminous coal 
mine with an open candle; and the invention 
of improved tools, machinery, and modes of 
working, has made it negligent to use old- 
fashioned and more dangerous ones. It is not 
an essential element of culpable negligence that 
the defendant should have anticipated, or have 
had reason to anticipate, that his carelessness 
would injure another person. The improb- 
ability of injury to another is a circumstance 
that might be taken into account, but which 
is not conclusive of the question. In general, 
the word ‘negligence’ is used in the sense of 
culpable negligence, but not always; and the 
distinction is therefore important, as will be 
seen more fully when we come to the subject 
of the various degrees of negligence.’’ 


Lifetime edition: 


“Section 7. In determining duty, regard to be 
had to era. 

In determining what is the duty, the failure in 
which constitutes negligence, regard is to be 
had to the growth of science and the improve- 
ment of the arts, which take place from gen- 
eration to generation. 

Many acts or omissions are now evidence of 
gross carelessness which a few years ago would 
not have been culpable at all, as many acts are 
now consistent with great care and skill which 
in a few years will be considered the height of 
imprudence.”’ 


Thus, by a severe rewriting of the text, and 
a relegation of illustrative examples to the 
footnotes instead of the body of the text, 
this work is streamlined for more effective 
use in research. 


Revising the Masters 


The editor of this new edition does not 
hesitate to cross swords with the masters 
themselves. Criticizing the rule of respond- 
eat superior, Mr. Zipp says at page 3-53: 
“An earlier edition of this work contends 
for ‘the soundness of the principle.’ It is 
rather difficult to observe anything sound 
about a doctrine which makes one person 


responsible for the negligence of another. 
Recognition of the doctrine should be ac- 
companied by recognition of its basis as a 
more or less indefensible expediency.” 
Again, in discussing the effect of trespass 
on contributory negligence, he says: “There 
is little profit in a discussion as to whether 
the fact of trespass, in and of itself, con- 
stitutes or can constitute contributory neg- 
ligence. The pertinent inquiry would seem 
rather to revolve around the question as to 
the duty owed by an owner or occupier to 
a trespasser. However, in deference to the 
original authors, the discussion is retained 
as it appeared in earlier editions.” 


And Mr. Zipp is not afraid of jettisoning 
matter of purely historical interest. Speak- 
ing of the doctrine of “identification” he 
says, at page 218: “As already stated, the 
fact that the injury was caused by the joint 
negligence of the defendant and a mere 
stranger is universally admitted to be no 
defense. But, in the famous case of Thoro- 
good v. Bryan an English court invented a 
new application of the old Roman doctrine 
of identification, and held that a passenger 
in a public vehicle, though having no control 
over the driver, must be held to be so iden- 
tified with the vehicle as to be chargeable 
with any negligence on the part of its man- 
agers which contributed to an injury in- 
flicted upon such passenger by the negligence 
of a stranger. In former editions, much 
space was devoted to the refutation of this 
doctrine of ‘identification.’ But it is need- 
less to do so any longer, since the entire 
doctrine has, since our first edition, been 
exploded in every court.” 


Altogether, Mr. Zipp has done a creditable 
job of retooling Shearman & Redfield for 
use in the modern law library. “S & R” is 
a good place to start work on any negli- 
gence problem. Its concise, yet fully anno- 
tated discussion of fundamentals is a firm 
foundation for the writing of a successful 
negligence brief. 


Volume five of this set is the index and 
case table. It is designed for speedy re- 
search, by suggesting factual situations as 
well as legal principles as index headings. 


A Worthy Successor 


The modest hope expressed by Mr. Zipp 
in his preface, that “this revision will be 
found not too unworthy a successor,” to the 
work of the original authors, has been most 
successfully fulfilled in the lifetime edition. 
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Advice To Lawyers 


“Discourage litigation. Persuade your neighbors to compromise whenever you 


can’”—Abraham Lincoln. 
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Automobile Negligence 


IN THE CURRENT PARADE OF CASES tumnuemcoanucmmenmeanmnn POCESUONESEE OUNCE eat 


ADMISSION AGAINST INTEREST 
—ATTORNEY’S STATEMENT: 
Report of accident (N. J.) 


AgsUurTION OF RISK—GUEST 
INJUR 
ai goes through ice 
(Minn.) 


CARRIER’S LIABILITY— 
DRUNKEN PASSENGER: 


Duty to protect passenger (Mass.) page 162 


CARRIER’S LIABILITY—PASSEN- 
GER INJURED: 
Collision while passenger asleep 
with feet out window (Ala.) 


CHANGE OF VENUE—CONVENI- 


ENCE OF PARTIES 
Discretion of court (Nev.) 


COLLISION EXCLUSION CLAUSE: 
“Collision” or damage by missile? 
(Wis.) page 164 
COMPREHENSIVE COVERAGE— 
“VANDALISM” DEFINED: 
Child’s mischief (D. C.) 
CONSTITUTIONALITY OF PRE- 
MIUM RESERVE STATUTE: 
Wisconsin Statute (U. S.) 


page 161 


page 162 


page 163 


page 163 


page 165 


page 165 
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ADMISSION AGAINST INTEREST— 
ATTORNEY'S STATEMENT 





(NEW JERSEY) 
e Attorney’s report of accident 
Confusing charge of court 


One of the plaintiffs, 
examination 
not see the defendant’s vehicle approaching, 


in the course of his 
as a witness, said that he did 


as he came up to the intersection. To im- 
peach this testimony, the defendant offered 
in evidence, for the purpose of contradiction 
and as an admission against interest, a state- 
ment as to the happening of the accident, 
which the plaintiff's attorney had written 
out, signed and filed with the police depart- 
ment of Atlantic City. This statement was 
admitted by the trial court. The attorney, 
according to the testimony, was engaged to 
do whatever was necessary in plaintiff's be- 
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CONTRIBUTION OF JOINT TORT- 
FEASORS: 
Plaintiff’s husband 
feasor (Pa.) 


CONVERSION BY BAILEE’S EM- 
PLOYEE NOT A “THEFT”: 
Intent to steal necessary (Tex.) 


DAMAGES UNDER AUTO THEFT 
POLICY: 
Depreciation in market value or 
ceiling cost of unobtainable parts? 
(Okla.) 


GUEST STATUTE: 
When is guest a paying passenger? 
(S. D.) page 167 
JOINT DEFENDANTS—VERDICT 
AGAINST “THE DEFENDANT”: 
Court’s duty to mould the verdict 
(N. J.) 
PRODUCTS LIABILITY—SELLER 
OF SECOND-HAND CAR: 
Rear wheel falls off (Conn.) 


SERVICE OF PROCESS BY TRICK: 
Enticement into jurisdiction (Md.) page 170 


VOLUNTEER FIRE DEPARTMENT'S 
LIABILITY: 
Intersection collision (R. I.) 


as joint tort- 
page 166 


page 167 


page 168 


page 168 


page 169 


page 170 


Wa 


half; but there was also evidence that the 
plaintiff had not discussed the facts of the 
accident with the attorney prior to the filing 
of the statement. 

“However, it is clear that Kauderer gave no 
specific authorization to his attorney to pre- 
pare the paper, sign his, Kauderer’s name 
thereto and file it with the police depart- 
ment. Whether or not a written statement 
made by an attorney under these circum- 
stances is admissible in evidence seems to 
be a case of novel impression in this state, 
but we believe the sound principle to be that 
‘written admissions of fact made by an at- 
torney out of court cannot be used against 
his client unless it appears that they were 
made for the specific purpose of dispensing 
with proof or influencing the procedure in a 
cause, or it appears that the attorney had 
some special authority to act for his client 
out of court and that the admissions were 
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properly related thereto’. Clearly the 
written admissions of Mr. Farry were not 
made for the specific purpose of dispensing 
with proof or influencing the procedure in a 
cause, nor did Mr. Farry have any special au- 
thority to act for his clients.” For this rea- 
son and because the charge was confusing 
and not clear, the judgments for plaintiffs 
were reversed and a new trial awarded.— 
Kauderer et al. v. McAllister Coal Company 
et al. New Jersey Court of Errors and Ap- 
peals. January 4, 1945. 22 CCH Avutomo- 
BILE Cases 151. 

Lloyd, Horn & Perksie, John Lloyd, Jr., David 
M. Perksie, R. E. & Law Bidg., Atlantic City, 
N. J., for defendants, appellants. 

Quinn & Doremus, 601 Mattison Ave., J. Victor 
Carton, 733 Mattison Ave., Asbury Park, N. J., 
Edward Farry, Jr., 24 W. Front St., Keyport, 
N., J., for plaintiffs, respondents. 


ASSUMPTION OF RISK— 
AUTOMOBILE GOES THROUCH ICE 


(MINNESOTA) 
e Guest injured 


Plaintiff went on a fishing expedition in Jan- 
uary with four other companions. The de- 
fendant Stensrud furnished the car, and 
defendant Larson did the driving, under the 
directions of one Landgraf, who was fami- 
liar with the roads in the neighborhood of 
the lake. They intended to fish through the 
ice of the lake. While driving to the spot 
where they wanted to fish, the car broke 
through the ice, at a place where the water 
was two or three feet deep, and the plaintiff 
was injured. Judgment for defendant was 
affirmed. The plaintiff contended on appeal 
that the appearance of the ice in front of the 
car, as the turn was made just prior to the 
crash, was such as to warn a driver of ordi- 
nary prudence that to proceed was hazardous 
and might result in injury. He based this 
contention on the testimony that there were 
no tracks in the route they were then on; 
that there was some snow on the ice; and 
that the ice was rough and rippled. The 
Court held that as to the general hazards 
encountered by the party in going upon the 
ice on this fishing excursion, plaintiff as- 
sumed the risk. “There is no evidence in 
this record that the appearance of the ice 
where the car went through it was such as 
to warn a driver of ordinary prudence that it 
was thin or unsafe or that he should anti- 
cipate injury to anyone by driving upon it.” 
Evidence of negligence was entirely lacking. 
Judgment for the defendant was affirmed.— 
Landru, appellant v. Stensrud et al. Minne- 
sota Supreme Court. January 26, 1945. 22 
CCH Avutomosite CasEs 170. 


THE INSURANCE LAW JOURNAL 


O. J. Ostensoe, Canby, Minn., Hall, Catlin & 
Bundlie, Pipestone, Minn., for appellant. 
Davenport, Evans & Hurwitz, Sioux Falls, S. D., 
for respondent. 


CARRIER’S LIABILITY-CONDUCT OF 
DRUNKEN PASSENGER 


(MASSACHUSETTS) 
e Driver’s duty to protect passenger 


Dear Emily Post: What to do when a drunk 
sits next to one in a public bus, so as to pre- 
serve one’s nonchalance and still not outrage 
the sensitive feelings of said drunk? What 
would you have done if the drunk had sat 
down next to you? The plaintiff with other 
passengers got on the defendant’s bus at its 
terminal in Boston, in order to go to Lynn. 
He sat on the inside of a cross-seat. One 
Berg occupied the outside of the seat. Soon 
after the bus started, Berg, who had been 
drinking, became sleepy and rested his head 
upon the plaintiff’s shoulder. Although the 
plaintiff protested, Berg repeated the act 
and addressed profane and insulting language 
to the plaintiff. While the plaintiff was 
leaving the seat to go forward in the bus to 
inform the operator of what had happened 
Berg struck the plaintiff. The plaintiff told 
the operator that Berg had struck him, and 
requested the operator to stop Berg from 
insulting him. He was advised by the op- 
erator not to create any disturbance and was 
directed to a seat in the forward part of the 
bus, which he thereafter occupied until he 
left the vehicle. According to the operator, 
he had heard an argument between Berg and 
the plaintiff and had noticed them in the 
mirror which hung in front of him. He 
stopped the bus half way between Boston 
and Lynn, went to where they were seated, 
and had the plaintiff go to a forward seat. 
But after the plaintiff had changed his seat, 
Berg continued his insulting remarks and 
stated that he would get off at the same stop 
as the plaintiff and “I will get you then.” 
As the plaintiff was preparing to leave the 
bus, Berg ran to the forward part of the bus 
and struck the plaintiff, who became dizzy 
fell out of the bus and landed in the gutter. 
The operator heard and saw the actions of 
Berg. All of these material facts could have 
been found by the jury from the evidence. 
The jury returned a verdict for the plaintiff, 
and the defendant appealed from the denial 
of its motion for a directed verdict. 


It is the duty of the defendant, a common 
carrier, to carry its passengers in safety and 
security to their destination and to take rea- 
sonable measures to protect them from such 
harmful misconduct from other passengers 
as a carrier ought to have foreseen and 
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guarded against. “There is here more than 
an unexpected, sporadic act of a single in- 
dividual. The evidence was ample to show 
that the second assault upon the plaintiff, 
while he was a passenger, was the natural 
and ordinary culmination of a series of acts, 
including profane and insulting remarks and 
the perpetration of one assault followed by 
threats of another, all of which occurred 
within the hearing and knowledge of the op- 
erator and over such an appreciable length 
of time as to afford him an opportunity to 
take appropriate measures to protect the 
plaintiff from the harmful consequences that 
he was likely to incur. The jury could have 
found that the failure in these circumstances 
of the operator, who testified, that he ‘did 
not think it was his duty to protect the plain- 
tiff’, to adopt such means as were available 
to avert the threatened danger to the plain- 
tiff was a breach of duty which the defendant 
owed the plaintiff and resulted in the per- 
sonal injuries for which the defendant could 
properly be held responsible.” Judgment 
for the plaintiff was afirmed.—Rine v. East- 
ern Massachusetts Street Railway Company. 
Massachusetts Supreme Judicial Court. Suf- 
folk. January 4, 1945. 22 CCH Avutomo- 
BILE CASES 140. 


R. J. Hartford, for plaintiff. 
S. Parsons, for defendant. 


CARRIER’S LIABILITY—PASSENGER 
INJURED 


(ALABAMA) 


e@ Passenger asleep with feet out window 
Collision of bus with other vehicle 





When you ride on the bus, do not put your 
feet out of the window. Look what hap- 
pened to the plaintiff here. He was asleep 
on the defendant’s bus in transit from Selma 
to Uniontown, Alabama, with one or both 
feet either close to, in, or protruding from 
an open window, when the bus collided with 
another motor vehicle, resulting in injuries, 
including the immediate loss of one foot and 
the comminution and later amputation of the 
other above the knee. Though there was 
some evidence to the contrary, there was 
testimony that before and at the time of the 
accident one or both of his feet were some 
four or more inches outside an open window 
adjacent to his seat. The question is, was 
this negligence as a matter of law, so as to 
bar the plaintiff from recovering for his in- 
juries. Should the court have given affirma- 
tive charges requested by the defendant, 
based on this theory? 

“Posing the question then on this premise: 
was it negligence per se if the plaintiff projected 
his feet beyond the window? That is sub- 
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ject to be considered in more than one as- 
pect. How far were they or one of them 
out of the window? Was it four inches, six 
inches, or more? There is evidence that it 
might be either. Under such charges then, 
unless it would be negligence as a matter 
of law in either aspect, it cannot be said that 
the charges should have been given. Sup- 
pose we say it would have been negligence 
as a matter of law for the plaintiff to volun- 
tarily or thoughtlessly stick his feet out 
eighteen inches, but would not be so if he 
stuck them out only four inches. Then such 
charges were properly refused. . . . We 
have no hesitancy in resolving the latter 
hypothesis in favor of the refusal of the 
charges and cannot place the court in error 
for such ruling. We are not willing to hald 
that, if the plaintiff’s foot or feet were pro- 
truding only four inches beyond the outer 
window ledge, though voluntarily done, it 
would be negligence as a matter of law. 
: Considering all the attendant circum- 
stances, and that, when plaintiff became a 
passenger of the bus, he was under protec- 
tion of and could rely upon the legal pre- 
sumption that the carrier would exercise ‘the 
highest degree of care and skill of which 
human foresight is capable’ for his 
safe transport, it is better to rest our conclu- 
sion upon the rule, usually prevailing, that 
such question was one of fact to be deter- 
mined by the jury under appropriate instruc- 
tions from the court. So considered, the 
case stands affirmed.”—Capitol Motor Lines, 
Inc. v. Billingslea. Alabama Supreme Court. 
January 11, 1945. 22 CCH AvutTOMoBILE 
Cases 110. 

John S. Tilley, Washington Ave., Montgomery, 
Ala., Thomas B. Hill, Montgomery, Ala., Mal- 
lory, Mallory & Reeves, A. T. Reeves, Selma, 
Ala., for appellant. 


E. W. Pettus, Pettus & Fuller, Selma, Ala., 
R. A. Malone, Albany, Ga., for appellee, 


CHANGE OF VENUE—SHOULD 
PLAINTIFF OR DEFENDANT BE 
INCONVENIENCED ? 


(NEVADA) 
@ Discretion of trial court 


The automobile collision occurred in Esmer- 
alda County, where the suit was filed. The 
residence of all the defendants was in Washoe 
County. The parties stipulated that the ac- 
tion might be transferred to Washoe. Sub- 
sequently, the plaintiff filed a motion for a 
change of venue to Nye County, on the 
ground that six of his witnesses whom he 
expected to call, resided in that county, and 
that the holding of the trial there would be 
more convenient for them and less burden- 
some and expensive to him; also that a view 
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of the scene of the accident could be more 
readily had there, since it was nearer to 
Tonopah in Nye County than it was to Washoe 
County. Defendant opposed this motion, 
by an affidavit showing that it would be in- 
convenient for its witnesses to attend trial 
in Nye County. The order denying the 
plaintiff's motion for a change of venue was 
affirmed. The statute says that “The court 
may, on motion, change the place of trial 
; when the convenience of the witnesses 
and the ends of justice would be promoted 
by the change.” Said the court in affirming 
the order denying the plaintiff a change of 
venue, “The general rule applicable under a 
statute like the above, is that an application 
for a change of venue is addressed to the 
sound discretion of the court, and the exer- 
cise thereof, based on reason, and not arbi- 
trary, will not be disturbed unless manifestly 
abused. It is no abuse of the trial 
court’s discretion to deny a motion for a 
change of the place of trial made on the 
ground of the convenience of witnesses, if 
the affidavit of the defendant in opposition 
to the motion shows that his witnesses will 
be inconvenienced if the change be ordered. 

Such is the situation here. It ap- 
pears that inconvenience of witnesses will 
result in any event, and though the degree 
of inconvenience may be greater in the plain- 
tiff’s case, the matter was still within the 
sound discretion of the trial court.”—Fabbi, 
appellant v. First National Bank of Nevada 
et al. Nevada Supreme Court. November 
8, 1944. 22 CCH AvutomosiLe Cases 263. 


Lowell Daniels, Court House, Tonopah, Nev., 
H. R. Cooke, First Nat. Bank Bldg., Reno, Nev., 
for appellant. 

Thatcher & Woodburn, 206 N. Virginia St., Reno, 
Nev., for respondents. 


“COLLISION” OR DAMAGE 
BY MISSILE? 


(WISCONSIN) 


@ Policy construed 
Collision exclusion clause 
Ice hurled from bus 
Motorist careens into embankment 


A Greyhound bus was travelling on the high- 
way in the opposite direction from that of 
the car driven by the plaintiff. As it passed 
the plaintiff’s car, a chunk of ice was de- 
tached from the rear fender of the bus, and 
hurled across the center line and against the 
left front part of plaintiff’s car. The piece 
of ice was about twelve to fourteen inches 
in diameter and about twice that long. The 
impact damaged the car, and caused the as- 
sured to lose control of the car, which left 
the road, struck an embankment, and thus 
sustained further damage. The cost of re- 
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pairs was $517.51. The damages by direct 
impact of the chunk of ice were $319.66. The 
plaintiff was insured under comprehensive 
coverage which covered damage caused by 
missiles or falling objects, but excluded loss 
the primary and immediate cause of which 
was the collision of the automobile with any 
other object. Defendant claims that the 
damages were “the primary and immediate” 
result of a collision and excluded by the 
coverage clause of the policy. Plaintiff claims 
that the damage was caused by a missile 
and that it is within the express coverage. 
Defendant claims further that even if the 
chunk of ice be treated as a missile the cov- 
erage is limited to damages caused by its 
immediate impact and does not extend to 
damage caused by contact between the car 
and embankment which defendant claims 
must in any case be treated as a collision. 


“Webster’s dictionary defines the two terms 
as follows: 

“collision n. Act or instance of colliding: state 
of having collided; a violent meeting, as of au- 
tomobiles. 

missile n. A weapon or object thrown, or pro- 
jected or intended to be projected. 

adj. Capable of being thrown; adapted for 
hurling, or to be projected from the hand, or 
from any instrument or engine, so as to strike 
an object at a distance; also, adapted for throw- 
ing or hurling arrows, bullets, etc.’’ 


It probably would not be incorrect to say 
that a bullet collided with the thing at which 
it was shot, and yet the bullet would cer- 
tainly be a missile. The size of an object 
does not detract from its quality as a missile. 
A 4,000 ton bomb dropped from an airplane 
must be considered a missile. Whether it 
should be said to collide with or merely io 
strike the object at which it was hurled, the 
damage resulting from the impact is cer- 
tainly produced by a missile. . . . As- 
suming the broadest dictionary definition that 
can be claimed for collision, the conclusion 
appears to us to be inevitable that certain 
types of collision, namely those between a 
missile and an automobile, are covered by 
the policy. In this insurance policy we con- 
sider that the term “collision” relates to (1) 
impact between the insured automobile and 
another vehicle or object moving upon the 
highway, or to (2) impact between the in- 
sured automobile and a stationary object or 
obstacle on or off the highway. We con- 
sider that it was the intent of the policy to 
provide coverage in cases where an object 
is hurled against or dropped upon the auto- 
mobile and this regardless of the size of the 
object. In such cases the object becomes a 
missile. The fact that itis hurled or dropped 
proves that it is capable of being a missile. 
cv The argument that damages done to 
the automobile when it went out of control 
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and struck an embankment must in any case 
be excluded is in our judgment fallacious. 
This was a part of the damage caused by 
the missile and the insuring clause only op- 
erates to exclude loss, the primary and im- 
mediate cause of which is a collision. It 
follows that judgment [for the plaintiff] 
must be affirmed.”—Guenther v. American 
Indemnity Co., appellant. Wisconsin Su- 
preme Court. February 13, 1945. 22 CCH 
AUTOMOBILE CASES 316. 

W. T. Kuchenberg, Appleton, Wis., for re- 
spondent. 


Benton, Bosser, Becker & Parnell, Appleton, 
Wis., for appellant. 


COMPREHENSIVE COVERAGE— 
“VANDALISM” a 


(DISTRICT OF COLUMBIA) 


@ Policy construed 
“Vandalism” 
Collision exclusion 


The plaintiff had so-called “Comprehensive 

Coverage” on his automobile at the time it 

was damaged. The policy provision in ques- 

tion was as follows: 

Coverage D—COMPREHENSIVE LOSS OF OR 
DAMAGE TO THE AUTOMOBILE, EXCEPT 
BY COLLISION 
To pay for any loss of or damage to the auto- 

mobile, hereinafter called loss, except loss caused 
by collision of the automobile with another ob- 
ject or by upset of the automobile or by col- 
lision of the automobile with a vehicle to which 
it is attached. Breakage of glass and loss caused 
by missiles, falling objects, fire, theft, explosion, 
earthquake, windstorm, hail, water, flood, van- 
dalism, riot or civil commotion shall not be 
deemed loss caused by collision or upset. 


Plaintiff parked his 1936 2-door sedan auto- 
mobile on the street opposite his residence, 
facing downhill, with the right front wheel 
turned at an angle against the curb, the hand- 
brake on, the gears engaged, the ignition 
locked and the keys thereto kept in personal 
possession of the plaintiff, and the car doors 
unlocked. Without knowledge or consent 
of plaintiff, in his absence, a youth of the 
age of three and one-half years entered the 
car and caused it to start down the hill and 
steered and attempted to steer it so that it 
proceeded across an intersecting street and 
bus route and into the next block, a total 
distance of more than one city block, where 
it was stopped and damaged by colliding 
with another automobile which was parked 
at the curb. Was the loss one which may 
properly be attributed to “theft” or “van- 
dalism”? Was the loss caused by “colli- 
sion”? The defendant contended that the 
loss was caused by collision, and judgment 
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was entered for the defendant in the trial 
court. On appeal the cause was reversed 
and remanded for a new trial. 


There was no intent on the part of the child 
to deprive the owner of his property, and 
therefore there was no theft. “But it may 
be assumed that the average child of that 
age is able to understand fundamental prin- 
ciples of right and wrong, to realize that he 
would have no right to enter a neighbor’s 
automobile and tamper with its mechanism.” 
Vandalism is defined as “Wilful or ignorant 
destruction of artistic or literary treasurers; 
hostility to or contempt for what is beauti- 
ful or venerable.” WVandalic is “Wilfully or 
ignorantly destructive.” “Unquestionably, 
children as young or younger than the boy 
involved here are often ‘wilfully or ignorantly 
destructive.’ Certainly the term ‘vandal’ is 
frequently applied to them. And it would 
seem applicable here where the child dis- 
engaged the gears, released the brake, ‘steered 
and attempted to steer’ an automobile left 
with its front wheels ‘turned at an angle 
against the curb’, so that it proceeded down 
hill for more than a city block before the 
collision. It may be said that there 
was no evidence of intentional injury to the 
automobile. But to the popular mind 
any unusual destruction wrought in the doing 
of a wrongful act, does, in our opinion, merit 
and receive the title ‘vandalism’. oN 
Here injury to the automobile from the un- 
authorized acts of the boy, whether inten- 
tional or not, was included in ‘comprehensive’ 
coverage. The loss cannot be attributed to 
any cause except these acts, plus the laws 
of gravity. That his acts were the proximate 
cause admits of no argument.” The judg- 
ment for plaintiff was reversed and remanded 
for a new trial.—Unkelsbee, appellant v. 
The Homestead Fire Insurance Company 
of Baltimore. Municipal Court of Appeals, 
District of Columbia. February 6, 1945. 22 
CCH Automosite Cases 306. 


James F. Bird, for appellant. 
Samuel W. McCart, for appellee. 


CONSTITUTIONALITY OF PREMIUM 
RESERVE REQUIREMENT OF 
WISCONSIN STATUTE 


(U. S.-WISCONSIN) 


e Constitutionality of Wisconsin 
statute 
Membership fee as part of premium 


Sidestepping the issue of whether or not the 
premium reserve requirement of a Wiscon- 
sin statute interferes with the new status of 
Insurance as commerce, under the S. E. 
U. A. case, the United States Supreme 
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Court upholds the validity of the Wiscon- 
sin statute, under the due process of law, 
and full faith and credit provisions of the 
federal constitution. The insurance com- 
missioner of Wisconsin refused appellant 
insurance company a license in 1942 and 
1943, for failure to comply with Section 
201.18 (1) of the Wisconsin Statutes, and 
appellant brought suit to enjoin the com- 
missioner from interfering with its business 
and to require him to issue it a license to 
do business in the State. Appellant, an IIli- 
nois corporation doing business in many 
states, charges policy holders a member- 
ship fee in addition to a premium. Appel- 
lant contended that the membership fees 
are no part of the premiums, furnish no in- 
surance protection, and merely reimburse it 
for the expense of obtaining new business. 
The Wisconsin Supreme Court in a prior 
suit, held as a matter of law that the mem- 
bership fees were part of appellant’s premi- 
ums and that 50% of them must be included 
in the reserve required by Section 201.18. 
Appellant thereafter adopted and submitted 
to the commissioner a new scheme for doing 
business in Wisconsin, whereby its busi- 
ness in Wisconsin would be done on a level 
premium basis. The result was that the 
premiums required to be paid in Wisconsin 
were 27% higher than those required in 
States which construed premiums as not 
including membership fees. The commis- 
sioner refused to grant appellant licenses 
for 1942 and 1943, because its reserve re- 
quired by Section 201.18 did not include 50% 
of the membership fees obtained on busi- 
ness written in other states. The insurer 
thereupon brought this suit to enjoin the 
commissioner from interfering with its busi- 
ness and to require him to issue it a license 
to do business in the State. The Wiscon- 
sin Supreme Court sustained the commis- 
sioner, holding (1) that Section 201.18 
required a reserve which covered the over- 
all liability of appellant and (2) that Sec- 
tion 201.18 did not contravene appellant's 
constitutional rights. 


The United States Supreme Court found no 
merit in appellant’s. contentions that the 
Wisconsin statute violates the due process 
clause and the full faith and credit provi- 
sions of the Constitution. So far as due 
process of law is concerned, the court con- 
cluded that out of state activities were not 
being regulated by Wisconsin. The reserve 
required by Wisconsin has no purpose but 
the protection of its own citizens. Its ade- 
quacy or appropriateness as a standard for 
qualification to do business in Wisconsin 
is therefore a question for Wisconsin to 
determine. And the full faith and credit 
clause cannot be used to compel one State 
“to substitute the statutes of other states 
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for its own statutes dealing with a subject 
matter concerning which it is competent to 
legislate.” 


Since the decision of the United States 
Supreme Court in the “S, E. U. A.” case 
followed the decision of the Wisconsin Su- 
preme Court, and therefore the question of 
whether the Wisconsin statute interferes 
with interstate commerce was not passed 
on by the Wisconsin court, this court cannot 
pass on it. However, under Wisconsin 
procedure, the appellant may obtain a hear- 
ing on this question, either in the present 
suit, or in another suit which appellant has 
pending, involving its right to a license for 
the vear 1944.—State Farm Mutual Auto- 
mobile Insurance Company, appellant v. 
Duel, Commissioner of Insurance. United 
States Supreme Court. February 12, 1945. 
22 CCH AvuTomosiLe Cases 254. 

R. M. Rieser, Madison, Wis., Herbert H. Nau- 
joks, Barnabas F. Sears, Ekern, Meyers & Mat- 
thias, 1 North La Salle St., Chicago, Ill., for 
appellant. 

John E. Martin, Atty, Gen. of Wisconsin, Harold 
H, Persons, Asst. Atty. Gen. of Wisconsin, for 
appellees. 


CONTRIBUTION — IMPLEADING 
HUSBAND IN WIFE'S SUIT 
FOR INJURIES 


(PENNSYLVANIA) 


© Husband of plaintiff as joint tort 
feasor 
Third party’s right to contribution 


While she was riding in her husband’s car, 
the plaintiff was injured, when it collided 
with the automobile operated by the defend- 
ant. Originally, both the plaintiff and her 
husband filed suit against the defendant; 
later the husband’s action was severed for 
separate trial. In the plaintiff’s action, the 
defendant moved to make the husband a 
party defendant, in order that the defendant 
might enforce contribution against the hus- 
band. if he should be found to be a joint 
tort feasor. This motion was allowed by 
the trial court, and after joinder of the hus- 
band, the plaintiff recovered a verdict for 
$2000 against both defendants. On appeal 
this judgment was affirmed. 

Said the court: “The appellant husband— 
the wife has not appealed—claims that the 
net result of the lower Court’s action is to 
permit an action by the wife against her 
husband, which is contrary to the settled 
policy of this Commonwealth for two rea- 
sons: First, because of the legal unity of 
husband and wife; and second, in order to 
preserve domestic peace and felicity. But 
appellant’s premise is wrong. The action 
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of the court below was not equivalent to 
permitting an action by the wife against 
her husband. Her husband is not a party 
defendant to the action so far as she is 
concerned. The judgment against him, as 
restricted by the Court, is not enforceable 
by her, nor does it enure to her benefit. 
It is simply a judgment enuring to the 
benefit of the original defendant if he pays 
or is required to pay the wife’s judgment; 
and it then requires the husband to pay to 
the original defendant only one-half of the 
damages paid by the latter as a result of the 
joint negligence of both. . .. The aim to pre- 
serve domestic peace and felicity between 
husband and wife should not go so far as to 
require third persons to lose substantive 
rights given them by law with respect to 
actions for wrongful injury, where they can 
be secured without a suit or action being 
brought by the wife against her husband, 
and her rights are not involved in, nor af- 
fected by, the action. To hold otherwise 
would permit the husband to profit by his 
own wrongful or negligent act at the sole 
expense of the third party.” The judgment 
was affirmed.—Louise Fisher v. Diehl, etc., 
t. a. Hartleton Garage, etc. Maurice F. 
Fisher, additional defendant, appellant. 
Pennsylvania Superior Court. January 25, 
1945. 22 CCH Automosite Cases 258. 


Witmer & Rice, Carl Rice, Witmer Bldg., Sun- 
bury, Pa., for plaintiffs. 

Michael Kivko, Knight & Kivko, Sunbury, Pa., 
for defendant. 


CONVERSION BY BAILEE’S EMPLOYEE 
NOT A THEFT 


(TEXAS) 


@ Policy construed 
@ Felonious intent to steal 


The plaintiff’s automobile was delivered to 
the garage and service station (where it 
was customarily stored under contract) for 
the making of certain repairs. While it was 
in the shop for this purpose, one of the 
employees of the garage took the car with- 
out permission, and used it to go to a dance. 
While he was returning the car to the gar- 
age it was involved in a collision that re- 
sulted in damage to it. The plaintiff sued 
its insurer under a theft policy to recover 
the amount of the damage. The policy in 
question provided coverage against loss or 
damage caused by larceny, robbery, theft, 
or pilferage. It excluded loss due to con- 
version, embezzlement, or secretion by any 
person in lawful possession of the automo- 
bile under a bailment lease, conditional sale, 
mortgage or other incumbrance. At the 
time of the loss the plaintiff had a storage 
contract with the garage for the storing of 
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the car, and pursuant to the contract it was 
customarily stored there. The trial court 
entered judgment for the plaintiff. On ap- 
peal this judgment was reversed, because 
of the absence of felonious intent in the 
taking of the car. 


“The trial court did not expressly find that 
Russell or Scott [employees of the gar- 
age] took or used the automobile with the 
intention of depriving appellee of its value 
or of permanently appropriating the same 
to their use and benefit and we think it 
must be held as a matter of law that there 
was no evidence whatsoever of any such 
intention. On the contrary, all the evidence, 
direct and circumstantial, showed that it was 
the intention of Russell at all times to re- 
turn the automobile to Coles’ place of busi- 
ness on the morning of November 2nd in 
order that the same might be available to 
appellee on demand. Hence, in the absence 
of any felonious intent to steal, we are of 
the opinion that the loss complained of was 
not caused by theft, larceny, robbery or 
pilferage within the meaning of the policy 
sued upon. ... Furthermore, the undisputed 
evidence showed and the trial court found 
in effect that appellee had voluntarily de- 
livered the care, custody and temporary pos- 
session of the automobile to Russell under 
an express and implied contract of bailment 
with Cole. As manager of Cole’s business 
and while acting in the discharge of his 
duties as such, Russell was undoubtedly in 
lawful custody and possession of the auto- 
mobile as Cole’s agent until appellee called 
for it. Although Russell knew he was not 
authorized to use the automobile for the 
purpose of going to or from a dance yet 
such improper, unauthorized and temporary 
use alone did not, in our opinion, constitute 
‘theft’ of the automobile within the meaning 
of the contract and the law applicable there- 
to.” Judgment was entered for defendant. 
—Royal Insurance Co., Ltd., appellant v. 
Wm. Cameron & Co., Inc. Texas Court 
of Civil Appeals, Tenth Supreme Judicial 
District. January 4, 1945. 22 CCH Avuto- 
MOBILE Cases 305. 

Thompson, Knight, Harris, Wright & Weisberg, 
W. H. Neary, Dallas, Tex., for appellant. 
Sleeper, Boynton, Darden & Burleson, Waco, 
Tex., for appellee. 


GUEST STATUTE—SHARING 
EXPENSES OF TRIP 


(SOUTH DAKOTA) 


@ When is a “guest” a paying 
passenger? 


Does the sharing by the plaintiff of the out- 
lay for gasoline, oil, etc., pursuant to pre- 
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arrangement, exclude her from the classi- 
fication of “guest” as used in the Arkansas 
guest statute, so as to allow her to recover 
from the “host” for ordinary negligence? 
The plaintiff and defendant were friends of 
long standing. At least once before they 
had taken a trip on a share-the-expense 
basis. “The defendant’s married daughter 
and the plaintiff’s married son lived at At- 
lanta, Georgia, and their respective desires 
to go to that point were for separate like 
purposes.” There was evidence from which 
the jury could have found that “thought 
of the trip originated in the mind of de- 
fendant, and that she in substance said to 
plaintiff that she wanted to go and see her 
daughter and did not feel that she could 
afford to do so, but that she would go if 
plaintiff would go along and share the ex- 
pense, and that it was pursuant to such an 
express agreement that the trip was made. 
It follows that, in our opinion, it cannot be 
said as a matter of law that plaintiff was 
a guest within the contemplation of the 
Arkansas statute.” 


“Reason, and ... authorities, have induced 
the conclusion that notwithstanding the fact 
that a trip may have a social complexion, 
if the owner of the vehicle insists upon a 
prearrangement by which his passenger 
friend is obligated to share the expense, the 
provision thus made is for such a payment 
for the transportation as will defeat the 
relationship of host and guest under the 
Arkansas statute.” Judgment for the plain- 
tiff was affirmed.—McMahon v. DeKraay, 
appellant. South Dakota Supreme Court. 
November 10, 1944. 22 CCH AvuTomosiLe 
Cases 141. 

Philip & Leedom, Tom Eastman, Rapid City, 
S. D., for appellant. 

H, F. Fellows, Rapid City, S. D., for respondent. 


DAMAGES UNDER AUTO THEFT 
POLICY—DEPRECIATION IN MARKET 
VALUE OR CEILING COST OF 
UNOBTAINABLE PARTS? 


(OKLAHOMA) 


¢ Governmental regulations preventing 
purchase of new tires 


The automobile of Dooms, the plaintiff, was 
stolen and when recovered it had been 
stripped of its five tires and wheels. When 
stolen the value of the car was $1150, and 
when recovered its reasonable market value 
was $400, a diminution of $750 in market 
value. The car was insured by the defend- 
ant under a theft policy which provided 
that the insurer’s “liability for loss shall not 
exceed the actual cash value of the insured 
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property at the time of loss nor what it 
would then cost to repair or replace either 
the insured property or any part thereof 
with other of like kind or quality, with 
proper deduction for depreciation. . . . The 
Company shall have the right to return any 
stolen property, with compensation for re- 
sultant damage thereto, at any time before 
the loss is paid.” The company tendered in 
full payment of the loss, the sum of $181.64, 
the alleged cost of repair and governmental 
ceiling replacement price of those portions 
of the car which were missing when the 
car was found. The insurer relied upon the 
doctrine of “commercial frustration” in sup- 
port of its contention and asserted that the 
limit of its liability under the policy was 
the amount tendered and it was immaterial 
that the insured, because of governmental 
regulations, was unable to purchase new 
tires and tubes with the insurance money. 
The Supreme Court upheld the trial court’s 
judgment enforcing the insurer’s obligation 
to pay the insured for the damage to his 
automobile regardless of the war or govern- 
mental regulations connected therewith and 
ordering payment in the sum of $500, which 
represented the depreciation in market value 
of the automobile. Judgment for the plain- 
tiff affirmed.—Motors Insurance Corpora- 
tion v. Dooms. Oklahoma Supreme Court. 
January 9, 1945. 22 CCH AuToMoBILE CASES 
335. 

Pierce, McClelland, Kneeland & Bailey, Okla- 

homa City, Okla., for plaintiff in error. 


Remington Rogers, Tulsa, Okla., for defendant 
in error. 


JOINT DEFENDANTS—VERDICT 
AGAINST “THE DEFENDANT” 


(NEW JERSEY) 
e Court’s duty to mould the verdict 


Was the court in error in moulding the ver- 
dict to read “verdict of $6,000 for the plain- 
tiff and against the defendants”, when the 
verdict returned by the jury read “In favor 
of the plaintiff in the sum of $6,000 against 
the defendant”? The defendants were the 
driver-employee and his employer, the 
owner of the truck which the employee 
was driving when he was involved in the 
accident with the plaintiff. The trial judge 
had properly instructed the jury that the 
master was liable for the wrongful act of 
its servant and that if the proximate cause 
of the collision was the negligence of the 
driver, and there was no negligence on the 
part of plaintiff which contributed to it, then 
both defendants would be responsible, The 
judgment entered by the trial court against 
both defendants was affirmed. 
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“The sole ground of appeal is that the ver- 
dict was a nullity and the trial court was 
without authority to mould it, because in 
doing so he changed the substance of the 
verdict. We think this argument to be with- 
out merit. The change was not of sub- 
stance but merely of form. The issues in 
the case were clear and simple. It is not 
disputed that while there were two defend- 
ants, their liabilities and defenses were iden- 
tical; and if one was liable both were. The 
jury was plainly so informed. We conclude 
under the circumstances that in rendering 
its verdict against the ‘defendant’ the jury 
used that word as a collective noun and 
meant to include both defendants. The rule 
is well established that where a jury’s find- 
ing is clear and unmistakable, as we think 
it was here, it is the duty of the court to 
mould the verdict to make it correspond to 
the true findings, if it be necessary because 
of a defect in the form in which it was 
rendered.”—Rillo v. Eastern Carrier Cor- 
poration et al., appellants. New Jersey 
Court of Errors and Appeals. January 4, 
1945. 22 CCH AvutTomosiLe Cases 174. 


Nicholas Martini, 663 Main Ave., Passaic, N. J., 
for plaintiff, respondent. 

George D. McLaughlin, 24 Commerce St., Philip 
M, Lustbader, 790 Broad St., Newark, N. J., 
for defendants, appellants. 


PRODUCTS LIABILITY—SELLER OF 
SECOND-HAND CAR 


(CONNECTICUT) 


© Rear wheel falling off vehicle 
Tires installed by independent con- 
tractor : 


What duty is the second-hand automobile 
dealer under to inspect the cars which he 
sells? The plaintiff purchased a used 1938 
Buick sedan of the defendant dealer. Be- 
fore delivery of the car, it was to be equipped 
with two new rear tires. These were in- 
stalled on the defendant’s order by the Tire 
Regrooving Company, an independent con- 
cern, which for a number of years had 
done tire work for the defendant. In in- 
stalling them the Tire Company removed 
both wheels and subsequently put them 
back on the car. In order to fasten the 
wheels when replaced on the axle, it was 
necessary to apply five or six lugs or screw 
bolts to each wheel. These, when properly 
tightened with a lug wrench, securéd each 
wheel to the axle. A hubcap was then ap- 
plied which covered the lugs. Upon receiv- 
ing the car back from the Tire Company, 
the defendant made no inspection to ascer- 
tain whether the rear wheels were properly 
fastened; it then delivered the car to the 
plaintiff. The next day the car was driven 
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about forty miles to the seashore, and sev- 
eral days later as the plaintiff was being 
driven in it back to Hartford, the right 
rear wheel came off the axle by reason of 
the insecure fastening of the lugs or screw 
bolts and she was injured. Subsequent to 
the delivery of the car to her nothing had 
been done to cause the wheel to come off 
other than operation of it in a normal man- 
ner. On appeal from a judgment for the 
plaintiff, the defendant assigned error in 
the court’s failure to grant its request to 
charge that, in the absence of proof of fact 
which reasonably put the defendant on no- 
tice of any dangerous condition at the time 
it delivered the car to plaintiff, the defend- 
ant was entitled to rely on the skill and 
judgment of the independent contractor, 
and that if there was any negligence in this 
case it was that of the latter for which the 
defendant is not liable. One of the grounds 
of negligence alleged and relied upon by 
the plaintiff was the defendant’s failure to 
make a reasonable inspection of the wheels 
of the car before delivery. The question 
therefore is whether the fact that, prior to 
the delivery of the car to the plaintiff, the 
Tire Regrooving Company in changing the 
rear tires pursuant to the defendant’s order 
had removed and then replaced the rear 
wheels entitled to defendant to the benefit 
of the defense of independent contractor 
embodied in the charge requested . . . ‘Where, 
in the exercise of ordinary sense, the seller 
of an article must know that if it is defective 
it will be imminently dangerous to persons 
who he knows will come in contact there- 
with, a duty rests upon such seller to use 
ordinary care to ascertain the condition of 
the article and see that it is safe, especially 
where, by representations or warranties that 
the article is safe, he induces the sale; and 
if he fails to exercise ordinary care to as- 
certain the safety of the article, and as a 
result he actually sells it in an imminently 
dangerous condition, he is liable to [for?] 
personal injuries proximately resulting 
therefrom, at least, to that class of persons 
who he knows must come in contact with 
the article.’ .. . Important factors in deter- 
mining whether the seller has used ordinary 
care, in addition to the danger involved 
above referred to, are the seller’s ability to 
appreciate the proper or improper character 
of the work done for it by the contractor, 
and the ease or difficulty of ascertaining the 
actual character of the completed work. 
The defendant’s familiarity with the process 
of replacing a wheel and the ease and sim- 
plicity of removing the hubcap and testing 
the effectiveness of the lugs indicate the 
significance of the rule’s application in the 
instant case. The court did not err in re- 
fusing to charge as requested.” The judg- 
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ment for plaintiff was affirmed.—McGuire v. 
Hartford Buick Company. Connecticut Su- 
preme Court of Errors. Released January 
5, 1945. 22 CCH AvurtomosiLe Cases 190. 
Cyril Coleman, Eugene A. Massey, S. Gene Mun- 
ford, for appellant (defendant). 


Morton E. Cole, Cyril Cole, 
(plaintiff). 


for appellee 


SERVICE OF PROCESS BY TRICK 


(MARYLAND) 


e Enticement into jurisdiction 
@ Summons quashed 


“Courts are not established for the purpose 
of aiding fraud, deceit, or wrong, but to 
prevent such things. The law will not per- 
mit a party to take advantage of his own 
wrongs. It is fraud upon the law, and the 
Courts will not aid the fraud or deceit. 
The aid of Courts should not be success- 
fully invoked to promote the practice of 
trickery and deceit. If a defendant is with- 
in the jurisdiction of the Court by means 
of fraud or trickery of the plaintiff, no act 
accomplished thereby can be allowed to 
stand. There is very little difference between 
enticing a person from one jurisdiction to 
another for the purpose of getting process 
on him and by carrying him by force from 
one jurisdiction to another to be served with 
process.” In these words the Maryland 


Court of Appeals affirmed the trial court’s 


order quashing service of summons on a 
defendant who had been enticed into the 
jufisdiction by trick. The plaintiff was a 
citizen and resident of Pennsylvania. The 
defendant was a citizen and resident of 
West Virginia. While the plaintiff was rid- 
ing as a passenger in an automobile driven 
by the defendant (though owned by an- 
other) she was injured in an accident in 
Pennsylvania. After the statutes of limita- 
tions of Pennsylvania and of West Virginia 
had run, the plaintiff filed suit against the 
defendant in Maryland. The defendant had 
no knowledge that suit had been filed 
against him when the plaintiff, by her hus- 
band, approached the defendant in West 
Virginia, and offered to pay his expenses if 
he would come to Baltimore City in Mary- 
land to talk to the “insurance people” about 
the accident. The defendant, when he came 
into the state, was served with summons. 
The trial court set aside the service of sum- 
mons, and this order was affirmed on appeal. 


“The defendant had no reason to think that 
he would be served with process and came 
to this State at Mike Margos’ [the hus- 
band of the plaintiff] request for the sole 
purpose of helping the plaintiffs with the 
insurance by giving the facts of the accident. 
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He was not told that he had been sued in 
this State and that the purpose of his visit 
was the service of process upon him. He 
was therefore directly misled by the state- 
ment of the plaintiff, .. . Personal service 
on a non-resident will be set aside, if pro- 
cured by fraud, trickery, or artifice and a 
motion to quash the service is made... .” 
The order quashing the summons was af- 
firmed.—Margos et al. v. Moroudas. Mary- 
land Court of Appeals. Filed January 31, 
1945. 22 CCH AutomosiLe Cases 281. 


M, William Adelson, for appellants. 


Roszel C. Thomsen, Harris & Medwedeff, Clark, 
Thomsen & Smith, for appellee. 


VOLUNTEER FIRE DEPARTMENT 


(RHODE ISLAND) 


e Intersection collision 
Liability for negligence 


The truck of the volunteer fire department, 
a corporation, collided with the automobile 
in which the plaintiffs were riding, in an 
intersection change-of-traffic-light collision. 
The plaintiffs recovered verdicts. On ap- 
peal the corporation contended that it is a 
public charitable corporation performing a 
governmental function and as such was not 
liable for damages under the doctrine of 
respondeat superior. “It is asserted by the 
defendant and conceded by the plaintiffs 
that if the city had, as authorized by stat- 
ute, established a fire department, with offi- 
cers and employees appointed and paid by 
the city, the city would not be liable for any 
damages caused by their negligence. The 
defendant contends that for the same rea- 
son it should likewise be held to be free 
from such liability because, upon the undis- 
puted evidence, it was formed, according 
to its charter, for the purpose of extinguish- 
ing fires and for the protection of life and 
property within the city; its members were 
volunteer firemen, serving without compen- 
sation; and its sole source of funds was dues 
from its members and annual contributions 
by the city of Warwick. . . . The association 
was not a branch or department of the 
town but an independent corporation vol- 
untarily assuming to perform certain functions 
which the town itself might have per- 
formed, and it is liable for the negligence 
of its servants or agents acting within the 
scope of their authority.” Judgments for 
the plaintiffs were affirmed.—Doherty v. 
Oakland Beach Volunteer Fire Company. 
Rhode Island Supreme Court. December 
4, 1944. 22 CCH Avutomosite Cases 33. 


James H. Kiernan, Sidney L. Rabinowitz, Provi- 
dence, R. I., for plaintiffs. 


Edward L. Godfrey, Providence, R. I., for de- 
fendant. 
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Fire and Casualty 


IN THE CURRENT PARADE OF oF WAT 


“COMMUNICATING OR CON- 
NECTED ADDITION” TO MAIN 
BUILDING: 


Intention of parties (Iowa) page 171 


ISSUANCE OF POLICY—ORAL 
CONTRACT TO ISSUE: 


Necessity of countersignature 


(Mass.) page 172 


ORAL CONTRACT OF INSUR- 
ANCE: 


General custom or usage (N. H.) page 172 


“OTHER INSURANCE”—PAYMENT 
UNDER LOAN AGREEMENT: 


Invalid insurance not rendered valid 
thereby (Mo.) 


SUBROGATION—LIABILITY OF 
LESSOR: 


page 173 


Unconscionable contract—Public 
policy (Ind.) 


VOID POLICY—RETURN OF UN- 
EARNED PREMIUM: 


Estoppel where no tender of pre- 
miums (Mo.) 


page 174 


page 174 
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“COMMUNICATING OR CONNECTED 
ADDITION” TO MAIN BUILDING 


(IOWA) 


e@ Intention of parties 5 
Testimony of conversation improp- 
erly stricken 


Was the smaller building in which the dam- 
aged hydro-generator was located at the 
time of the fire, a “communicating or con- 
necting addition” to the generating plant 
building specifically referred to in the policy? 
The plaintiff contended that a “communicat- 
ing or connected addition” need not be physic- 
ally joined to the main building and that here 
the smaller building, was such an addition 
to the larger because of their ownership, 
relative location, accessability, adaptability 
and use. The insurer claimed that the 
smaller building was not such an addition 
because it was not structurally connected 
with the main building; and furthermore, 
the parties did not intend the insurance to 
cover the property in the smaller building. 
To prove this contention, the defendant 
called as a witness one Larson, a special 
agent for the defendant, who in substance 
testified that the vice-president and general 
manager of the plaintiff company told Lar- 
son that no insurance was wanted on the 
hydro unit in the smaller building, and that 
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the defendant prepared the policy accord- 
ingly. Plaintiff moved to strike this testi- 
mony and its motion was sustained. The 
jury returned a verdict for the defendant, 
following which the court held as a matter 
of law that the smaller building was not 
covered by the policy. On appeal this judg- 
ment was affirmed. 


The testimony of Larson did not violate 
parol evidence rule and was improperly 
stricken. This testimony was conclusive 
against the plaintiff. No attempt was made 
to explain or dispute it. “We entertain no 
doubt that the Larson evidence was prop- 
erly received and erroneously stricken. It is 
somewhat uncertain that the policy covers 
the property damaged by fire. At least, it 
cannot definitely be said there was such 
coverage. The term ‘additions’ as applied 
to the facts of this case, is somewhat doubt- 
ful or ambiguous. The Larson testimony 
was therefore proper in order to put the 
court in the position of the parties and to 
show that they did not intend the policy to 
cover the property in question. The testi- 
mony did not violate the parol evidence rule. 
. . . Under the circumstances here .. . we 
feel that the Larson testimony is conclusive 
against plaintiff. No attempt was made 
either to explain or dispute it. The only 
reasonable inference to be drawn from this 
testimony is that the parties did not intend 


FIRE AND CASUALTY 





the policy in suit to cover the property for 
which recovery is sought here. To allow 
recovery in the face of such undisputed 
testimony would involve a construction of 
the policy contrary to that intended by the 
parties and result in manifest injustice. We 
are inclined to hold therefore that the trial 
court properly ruled that plaintiff was not, 
as a matter of law, entitled to recover.” 
Judgment for the defendant was affirmed.— 
Iowa Electric Company et al., appellants v. 
Home Insurance Company. Iowa Supreme 
Court. February 6, 1945. 5 CCH Fire anp 
CaAsuA.ty CAsEs 430. 

Barnes, Chamberlain, Hanzlik & Wadsworth, 
Cedar Rapids, Iowa, for appellants. 


Donnelly, Lynch, Anderson & Lynch, Cedar 
Rapids, Iowa, for appellee. 


ISSUANCE OF POLICY—ORAL 
CONTRACT TO ISSUE 


(MASSACHUSETTS) 


e Offer and acceptance 
Necessity of countersignature 


The plaintiff held fire insurance policies in 
the two defendant companies. Prior to the 
expiration dates, Goodhue, the duly author- 
ized agent for both companies, called upon 
the plaintiff to ask whether the plaintiff de- 
sired renewal policies in the same amounts 
for one year from the dates of expiration. 
The plaintiff agreed to accept them. Good- 
hue later sent to the plaintiff renewal policies 
accordingly in the same companies, together 
with a bill for the premiums. The policies 
were neither rejected nor cancelled. Two days 
after a fire occurred, the plaintiff sent Goodhue 
a check for the bill, but the check was re- 
turned to the plaintiff. Goodhue testified 
that if there had not been a fire the check 
would not have been returned. The final 
decree was in favor of the plaintiff and 
against both insurance companies. On ap- 
peal the court said: “We think that the 
policies were contracted for and accepted by 
the plaintiff, and did not constitute mere 
offers which at the time of the fire the plain- 
tiff had neither accepted nor rejected, as the 
appellant insurance companies contend.” 
Another defense of one of the defendant 
companies, the Empire State Insurance 
Company, was that its policy was not effec- 
tive because it was not countersigned by the 
agent, Goodhue. The policy provided that 
it “shall not be valid until countersigned by 
the duly authorized agent of the company”. 
In rejecting this contention the court said: 
“Goodhue had authority to issue and counter- 
sign the policy. He intended to do so, and 
thought he had done so. He had incidental 
authority to contract orally for the issuance 
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of a valid policy. He thought he had issued 
a valid policy as he intended to do. He re- 
ported it as a valid policy to the New Eng- 
land Rating Bureau and to the insurer itself. 
He sent the plaintiff a bill for it as a valid 
policy. The defense, under the circum- 
stances, is based on the merest technical 
informality, and has no merit in equity or 
fair dealing. On condition that the plaintiff 
amend his bill to state a cause of action 
against the defendant Empire, on the basis 
of an oral contract to issue a written policy, 
the final decree was affirmed.—Parkway, 
Inc. v. United States Fire Insurance Com- 
pany et al. Massachusetts Supreme Judicial 
Court. Suffolk. December 28, 1944. 5 
CCH Fire anp CAsuatty CAseEs 424. 

P. D. Turner, C. W. Spencer, for plaintiff. 

C. W. O’Brien, for defendants. 


ORAL CONTRACT OF INSURANCE-— 
GENERAL CUSTOM OR USAGE 


(NEW HAMPSHIRE) 
e General agent’s authority 


The plaintiff purchased a farm, and under- 
took to make extensive alterations to the 
house and barns, and for this purpose en- 
gaged workmen. On account of these ac- 
tivities the plaintiff decided that he ought to 
have immediate insurance coverage, and on 
May 3 or 5, he went to the office of the 
insurance agent Cushing, and signed an ap- 
plication for fire insurance in the defendant 
company. At or before this time the plain- 
tiff and Cushing had agreed that the build- 
ings should be insured for the gross amount 
of $15,000. The plaintiff testified that at the 
time he signed the blank application he was 
assured by Cushing that from that moment 
he was “covered” by the defendant company 
for the total amount agreed upon. Cushing 
promptly filled out the application, giving 
the date for the insurance to take effect as 
noon on May 12, 1943, and forwarded it to 
the defendant’s home office. The defend- 
ant’s president inspected the risk, approved 
coverage for $10,000 (placing the balance of 
$5,000 with companies which he represented 
as agent), had a policy drawn in that amount 
to take effect at noon on May 12, and sent it 
to Cushing on May 9 or 10. On May 11, 
1943, the buildings were totally destroyed by 
fire of an unknown origin. 


Oral contracts for insurance are valid under 
New Hampshire law. Did Cushing have au- 
thority to bind the risk in the defendant 
company? He testified that he had general 
authority to act as the defendant’s agent 
throughout the State of New Hampshire. 
It definitely appears, nevertheless, that he 
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did not have authority to write policies for 
the defendant but had authority only to pre- 
pare applications for policies and forward 
them to the defendant’s home office for ac- 
ceptance or rejection. (Though for several 
other fire companies that Cushing repre- 
sented, he had authority to issue policies). 
Two of the plaintiff's witnesses testified that 
it was a long established custom or general 
usage for insurance companies to authorize 
their New Hampshire agents clothed with 
authority to issue policies, that is, their gen- 
eral agents as distinguished from their 
soliciting or special agents, to bind risks 
orally. “Thus even though Cushing lacked 
express authority to do what the plaintiff 
said and the jury must have found that he 
purported to, i. e., bind the plaintiff's risk in 
the defendant company, the fact remains 
that in so doing he not only acted in the 
reasonable prosecution of the business of 
his agency . . . but also did what agents of 
his type (general ones) are ordinarily au- 
thorized to do. And this invokes the rule 
that ‘a principal is bound by his agent’s act 
if it is one agents in that line of business 
are accustomed to do.’ Judgement for the 
plaintiff was affirmed.—Grange Mutual Fire 
Insurance Company, appellant v. Commons, 
Inc. United States Circuit Court of Ap- 
peals, First Circuit. January 11, 1945. 5 
CCH Fire anp CAsuatty Cases 410. 
Frederick W, Branch, Thorp & Branch, Man- 
chester, N. H., for appellant. 

Alexander Murchie, Robert C. Murchie, Murchie 


& Murchie, Concord, N. H., Nathan Fink, Bos- 
ton, Mass., for appellee. 


“OTHER INSURANCE”’—PAYMENT 
UNDER LOAN AGREEMENT 


(MISSOURI) 


@ Invalid insurance not rendered valid 
by payment under loan receipt 


The emerald ring of the plaintiff’s was first 
insured with the defendant company. Then 
plaintiff became divorced, and later remar- 
ried, and being under the impression that 
her first husband had cancelled the policy 
with the defendant company, she obtained 
another policy of insurance on the ring with 
the Dubuque Fire and Marine Insurance 
Company. When the loss of the ring oc- 
curred claim was made by the plaintiff 
against both companies. The defendant de- 
nied liability on the ground that the condi- 
tion against other insurance had been violated ; 
the Dubuge company denied liability on the 
ground that its policy was void because of 
the existence of the policy issued by the 
defendant. Later, an agreement was entered 
into between the Dubuque Company and the 
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plaintiff, under which the former advanced 
to the plaintiff the sum of $1200 as a loan, re- 
payable only to the extent of any net re- 
covery plaintiff might thereafter make from 
defendant, or from any carrier, bailee, or 
others, on account of the loss of said ring. 
Judgment for the plaintiff was affirmed on 
appeal. 


Since the Dubuque policy was not enforce- 
able at the time of the loss, it was not other 
insurance which would defeat liability on 
defendant’s policy. Was the payment by 
Dubuque to the plaintiff a payment under 
the policy or a loan? “In our opinion, the 
evidence contains nothing which would indi- 
cate that the Dubuque company, in advanc- 
ing the $1200 intended thereby to waive any 
defense which it had, or that it considered 
such advancement as an unconditional pay- 
ment of its liability under the policy. On 
the contrary, the opposite is shown. The 
Dubuque company had a strong motive for 
making a loan to the plaintiff instead of pay- 
ing off on its policy. If it had paid under 
the policy, it would have been contended 
that the burden of the whole loss was upon 
the Dubuque company, without any right to 
contribution from the defendant; for if the 
Dubuque company accepted any liability un- 
der its policy, it would have been faced with 
the argument that that was conclusive proof 
that defendant’s policy was void for breach 
of the warranty in its policy against other 
insurance. On the other hand, a loan to 
plaintiff would put her in funds, and fore- 
stall litigation with her. This, of course, 
shows a motive of self-interest, but the pur- 
suit of self-interest is perfectly legitimate in 
the business and commercial world. It was 
perfectly proper for the Dubuque company 
to make whatever arrangement it could to 
protect it from the expense of litigation on 
its policy, which it at all times considered 
non-enforceable, and if this could be ac- 
complished only by making a loan re-pay- 
able only out of proceeds collected from the 
underwriter actually liable for the loss, we 
see no objection to it. We find nothing in 
the record from which it could be inferred 
that plaintiff regarded the transaction other 
than what it purported to be. The matter 
was explained to her, and she fully under- 
stood that she was getting the $1200 under 
the agreement as a loan... . Our conclu- 
sion is that the $1200 payment to plaintiff 
was not payment of her loss.” However, it 
was error to assess a penalty under the 
vexatious refusal to pay statute. “Defendant 
had the right to have a judgment of the 
court as to whether a logn agreement of 
the kind used in this case Would be applied 
in a case of this character. It was a new 
question in this state. Where there is a 
bona fide dispute either as to a question of 
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fact or a question of law, the statute should 
not be applied.” On condition of remission 
of this penalty, the judgment for the plain- 
tiff was affirmed.—Kossmehl v. Millers Na- 
tional Insurance Company, Chicago, Illinois, 
appellant. St. Louis Court of Appeals, Mis- 
souri. February 6, 1945, modified February 
_—— 5 CCH Frre Aanp Casua.ty CASES 
426. 


Willson, Cunningham & McClellan, Boatmen’s 
Bank Bldg., Jacob Chasnoff, 408 Pine St., St. 
Louis, Mo., for respondent. 


Moser, Marsalek & Dearing, W. E. Moser, 1705 
Pierce Bldg., St. Louis, Mo., for appellant. 


SUBROGATION — LIABILITY OF 
LESSOR TO LESSEE’S INSURER 





(INDIANA) 


®@ Unconscionable contract 
Public policy 


The tenant’s stock of ladies apparel and 
other personal property was damaged by 
water, because of the defective plumbing on 
the leased premises. The tenant was insured 
under a policy with the plaintiff insurance 
company, and was paid his damage by the 
plaintiff, who thereupon became subrogated 
to any right of action that the tenant might 
have for the loss. The insurer sued the de- 
fendant landlord alleging that the loss re- 
sulted from defective plumbing in the 
building. A copy of the lease was attached 
to the plaintiff’s complaint. The defendant 
demurred to the complaint, on the ground 
that the lease, made a part of the complaint, 
specifically exempted the landloard from lia- 
bility to the tenant, and that since the plain- 
tiff’s rights derive from the insured, and 
can be no greater, that plaintiff has no cause 
of action. The trial court sustained the de- 
murrer, entered judgment for the defendant, 
and on appeal this judgment was affirmed. 


The apellant contended that the clause re- 
ferred to in the lease, was null and void for 
two reasons (1) that its presence in the lease, 
in view of a very substantial amount of rent 
called for by the lease, to wit: $650 per 
month, rendered the lease an unconscionable 
contract; and (2) that the said clause should 
be held null and void as against the public 
policy of this state. “An unconscionable 
contract has been defined to be such as no 
sensible man not under delusion, duress or 
in distress would make and such as no 
honest and fair man would accept. . . . The 
allegations contained in appellant’s complaint 
are insufficient to warrant us in holding the 
provisions in the lease under consideration 
null and void as constituting an unconscion- 
able contract ...” As to the public policy 
argument, the court said: “We know of no 
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provision of the state constitution or statutes, 
and have been unable to find any Indiana 
decision which declares that a clause in a 
contract, or a lease, between landlord and 
tenant, similar to the one under considera- 
tion, is null and void as against the public 
policy of this state. On the contrary, the 
uniform trend of the decisions in Indiana 
clearly upholds the right of freedom of con- 
tract, guaranteed by both the Federal and 
State constitutions. . . . In addition to the 
above we call attention to the well-settled 
rule in Indiana that a tenant cannot recover 
for personal injuries or damage to property 
caused by the defective condition of the 
leased premises unless the landlord agrees 
to repair and is negligent in so doing.” 
Judgment for the defendant was affirmed.— 
Franklin Fire Insurance Company v. Noll 
et al. Indiana Appellate Court. January 29, 
1945. 5 CCH Fire anp Casua ty Cases 433. 
Ramon S. Perry, 202 Citizens Trust Bldg., Ft. 
Wayne, Ind., for appellant. 

Barrett, Barrett & McNagny, Utility Bldg., Otto 
E. Grant, Ft. Wayne, Ind., Leigh L, Hunt, 
Churubusco, Ind., for appellees. 


VOID POLICY —RETURN OF 
UNEARNED PREMIUM 


(MISSOURI) 


e Estoppel 
Tender of premiums 


The farmhouse was insured with the de- 
fendant insurer, a farmers’ mutual insurance 
company, for $1800. The defendant’s policy 
provided that it would be void if additional 
insurance was placed on the building without 
the prior consent of the defendant. But 
the plaintiff owner wanted more insurance, 
so he applied to another comany, the Conti- 
nental, for insurance in the amount of $2500, 
which was issued to him, without the 
knowledge however of the defendant com- 
pany. After the destruction of the house by 
fire, the plaintiff met with the board of di- 
rectors of the defendant company, and they 
agreed to settle his loss for $1780. They did 
not at this time know of the existence of the 
other policy. When they learned of it, they 
rescinded their former action on plaintiff's 
claim, and denied liability on the ground 
that the policy “became and was void at and 
prior to the time of the loss.” However no 
refund of unearned premiums had even been 
made or tendered to the plaintiff. Plaintiff 
relied on this failure to tender premiums, as 
an estoppel of the defendant to assert the 
voidness of the policy. In the trial court the 
plaintiff recovered a judgment. On appeal 
this judgment was affirmed. 
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“As a condition precedent to availing itself 
of the defense of forfeiture, defendant should 
have shown that after it learned of the un- 
authorized taking of additional insurance by 
plaintiff it made timely tender of the un- 
earned premium on the policy and kept such 
tender good, if it sought to defend on the 
theory that the policy became void... . 
Plaintiff pleaded estoppel. The evidence 
supported the plea. The trial court properly 
ruled against defendant, and a verdict and 
judgment followed, because by retention of 
the unearned premium defendant was estopped 
to deny liability on the grounds that the 
policy was void. ... Defendant contends 
that where knowledge of plaintiff’s breach 
of the contract rendering same void, came 
to defendant after the loss occurred such 


rule does not apply. It contends that, under 
such circumstances, it may retain the un- 
earned premium and successfully defend an 
action on the policy. . . . It was, therefore, 
incumbent on defendant to tender back the 
unearned premium when it learned of the 
breach of the contract, if it sought to deny 
liability on the ground that the contract of 
insurance was thereby voided.” The judg- 
ment for plaintiff was affirmed.—Cox v. 
Owensville Mutual Benefit Aid Association, 
appellant. Kansas City Court of Appeals, 
Missouri. January 22, 1945. 5 CCH Fire 
AND CASUALTY CASsEs 421. 


Joseph T. Tate, Owensville, Mo., for appellant. 


H, P. Lauf, Sam Bushman, Jefferson City, Mo., 
for respondent. 





Premium Deposits 


May a life insurance company, licensed to do business in Texas, accept from their 
insureds, and hold for their account, premiums paid in advance? If so, may it 
hold such advance subject to withdrawal at will by the insured? May it agree 
that at the death of the insured any remainder in the advanced premium account 
shall be paid by the company to the beneficiary in the policy, rather than to the 
legal representative of the estate of the deceased insured? 


The Texas statutes provide that a policy of life insurance must require that all 
premiums shall be payable in advance. They further provide that insurance cor- 
porations, as well as all other private corporations, have power to “enter into any 
obligation or contract essential to the transaction of its authorized business.” 
Furthermore it has such implied powers as are necessary or reasonably appro- 
priate to the exercise of the powers expressly granted it. “It is the law of this 
State that, apart from the limitations which have been established by statute, the 
power of a corporation is limited to the purposes for which it was incorporated 

Of course, in all grants of corporate power, there exist not only the powers 
expressly granted, but such implied powers as are necessary, or reasonably appro- 
priate, to the exercise of the powers expressly granted . In exercising its cor- 
porate powers, a corporation may foster its business by all the usual means 
exercised by corporations of its character.” 


In view of these statutes and rules, it is the opinion of the Attorney General that 
a life insurance company licensed to operate in Texas has authority to accept from 
its insureds and hold for their accounts premiums paid in advance. Further, that 
such advanced premiums cannot be so paid that they will be subject to withdrawal 
at will by the insured. The statute requiring that “all premiums shall be paid in 
advance” permits the payment of such premium or premiums as may be agreed 
upon between the company and the insured, but any premiums paid in addition to 
the premium currently required to keep the policy of insurance in force would 
have to be received and held by the company for the purpose of taking care of 
future premiums as they became due and payable. In the event there is on hand 
at the death of the insured any remainder in said advanced premium account over 
and above the amount required to pay current premiums in advance, such re- 
mainder would be subject to the laws governing the descent of property of de- 
ceased persons, Therefore any remainder in the advanced premium account could 
not be paid by the company to the beneficiary in the policy rather than to the 
legal representative of the estate of the deceased insured.—Opinion of the Texas 


Attorney General, January 11, 1945. 
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Life, Health 


and Accident 
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ACCIDENTAL DEATH—ALCOHOL 
EXCLUSION CLAUSE: 


Public policy (Ky.) 


CHANGE OF BENEFICIARY—IN- 
ABILITY TO DELIVER POLICY: 
Concealment by beneficiary (Minn.) page 177 
CHANGE OF BENEFICIARY—IN.- 
SANITY: 
Incompetence to make change (Va.) page 177 
DISABILITY BENEFITS—DISEASE 
NOT COMMON TO BOTH SEXES: 
Cancer of the ovary (La.) 
INSURABLE INTEREST—PREMI- 
UMS PAID BY EMPLOYER: 
Employer as beneficiary (Kan.) 


page 176 


page 178 


page 178 


MILITARY EXCLUSION CLAUSE 
—WAIVER: 
Acceptance of premium (Ga.) 


PRESUMPTION OF DEATH—AB- 
SENCE FOR SEVEN YEARS: 
Last known residence (Tex. page 180 
Disappearance of insured (Wis.) page 180 


SOUND HEALTH CLAUSE—IM- 
PUTING AGENT’S KNOWL- 
EDGE: 

Exception to rule (Tenn.) 


SUICIDE AS FRAUD ON 
INSURER: 
Intent of suicide before policy is- 
sued (Tenn.) 


WAR CLAUSE—EXTRA PREMIUM 
REQUIREMENT: 
Failure to demand premium (Kan.) page 181 


page 179 


page 181 


page 181 
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ACCIDENTAL DEATH—ALCOHOL 
EXCLUSION CLAUSE 


(KENTUCKY) 


@ Automobile accident 
Public policy 


When the car hit the mud on the shoulder 
of the road, it went out of control, off the 
highway, and after turning over several 
times, threw the insured out of the car. 
Several motorists who had been passed up 
by the insured’s car came up and tried to 
give first aid. On the death of the insured, 
suit was brought against the insurer to re- 
cover double indemnity for accidental death, 
The insurer declined to pay on the basis of 
a provision of the policy which among other 
exclusions, stated that it did not cover “loss 
or injury sustained by the insured while he 
has physically present in his body alcoholic 
or intoxicating liquors in any degree.” One 
witness testified (in substance the same as 
the testimony of several others), as follows: 
“Q. Do you know whether or not at that time 
he had intoxicating liquor on his breath—in 
in his body? 

A. I don't think there was any question about 
it. He was choking and gagging and you could 
smell it all over him and all around him. 


Other witnesses, testifying on behalf of 
the plaintiff, stated that as far as they could 
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tell, the insured had not been drinking. The 
question was one of fact, and the finding 
and judgment of the trial court for the de- 
fendant was sufficiently sustained by the 
evidence. 


As to whether the policy provision is con- 
trary to public policy, the court said: “Tha’ 
this provision is not contrary to public pol- 
icy; that it is not susceptible of double 
construction or of an interpretation that the 
extent or degree of intoxication is material; 
that it is not unreasonable, and that it does 
not constitute a limitation unavailable to 
appellee, is amply affirmed by the authori- 
ties both local and foreign. In Robinson & 
Son v. Jones, 254 Ky. 637, 72 S. W. (2d) 16, 
it is said: ‘It is known of all men that the 
drinking of intoxicating liquor, though it be 
not done to the extent of actual intoxication, 
begets a spirit of recklessness, and is respon- 
sible for numerous accidents ...’ “The de- 
fendant, by the language of the policy 
excluded from its coverage injury suffered 
by the insured while he had present in his 
body intoxicating liquor. This was the con- 
tract between the parties, and the defend- 
ant was entitled to avoid liability upon 
proof the insured had in his body, physically 
present, any quantity of intoxicating liquor, 
regardless of whether he became intoxi- 
cated or not’.” The judgment for the de- 
fendant was affirmed.—Heltsley, appellant 
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v. Life &.Casualty Company. Kentucky 
Court of Appeals. February 13, 1945. 10 
CCH Lire Cases 591. 


T. D. Hewlett, Fox & Gordon, Madisonville, 
Ky., for appellant. 

Charles G. Franklin, Madisonville, Ky., for 
appellee. 


CHANGE OF BENEFICIARY— INABILITY 
TO DELIVER POLICY 


(MINNESOTA) 


e Concealment of policy by present 
beneficiary 


Can an insured under a life policy (provid- 
ing that the policy must be delivered to the 
insurer for the endorsement thereon of the 
change) make a change of beneficiary with- 
out delivering the policy to the insurer for 
indorsement of the change, where the policy 
is in the possession and control of the orig- 
inal beneficiary, who is holding it for the 
purpose of preventing any change of bene- 
ficiary? The insured, a doctor, who was 
seriously ill with cancer and was estranged 
from his wife, filed with the insurer notices 
for the change of beneficiary to his sister. 
Because the notices were not accompanied 
by the policies the requested change was 
not indorsed thereon. The insured died. 
The insurer filed a bill of interpleader against 
the estranged wife of the insured, and the 
insured’s sister. Judgment of the trial court 
was for the sister, on the ground that the 
insured had done all that he could to effect 
the change of beneficiary, and was pre- 
vented from sending the policy in with 
notices, by the wife’s concealing the poli- 
cies in order to prevent the change of bene- 
ficiary. This judgment was affirmed on 
appeal. 


“The insured’s intent that the proceeds of 
the policy in suit should be payable to his 
sister, and should not be: payable to his 
wife, was clear. In attempting to effect a 
change of beneficiary in substantial com- 
pliance with the terms of the policv, the 
insured did all that it was practicable for 
him to do, in view of the fact that he did 
not have the policy, that his wife had it, and 
was holding it in order to prevent a change 
of beneficiary. It is a reasonable inference 
that a demand upon her for the policy 
would have been futile, and we do not be- 
lieve that the insured was required to sue 
her for its possession. We think that the 
right of the appellee to the proceeds of the 
policy, under the facts as found by the Dis- 
trict Court, was, in equity, superior to the 
claim of the appellant.” The wife cannot 
take advantage af the policy provision re- 
quiring endorsement. The insurer, by 
bringing the action in interpleader, has 





1945 LIFE, 


waived any defense it may have had to the 
claim of either party. Judgment for the 
sister was affirmed.—Doering, appellant v. 
Buechler. United States Circuit Court of 
Appeals, Eighth Circuit. January 31, 1945. 
10 CCH Lire Cases 546, 


Marshall S. Snyder, Neil Hughes, for appellant. 
Frank J. Collins, Ben R. Toensing, for appellee. 


CHANGE OF BENEFICIARY—INSANITY 


(VIRGINIA) 
© Incompetence to make change 


Though originally he himself had been the 
beneficiary of the policy, on October 13, 1930, 
he filed with the insurance company, papers 
changing the beneficiary to his sister Bessie 
Kaplan. Four months later, on her petition, 
he was adjudged insane and she was ap- 
pointed as his committee. Approximately 
ten years later, he now sues, by another 
sister as next friend, to cancel the change 
of beneficiary, on the ground that he did 
not have the mental capacity to make it at 
the time of its execution; and on the fur- 
ther ground that the change was procured 
by undue influence. The trial court dis- 
missed his bill. On appeal this was re- 
versed, the Supreme Court being of the 
opinion that the preponderance was in favor 
of the plaintiff; and showed that the insured 
Samuel Kaplan did not have the mental 
capacity to make the change of beneficiary; 
though there was no evidence of undue in- 
fluence (since the sister did not even know 
that the change had been made). 


All of the medical testimony favored the 
plaintiff. Samuel Kaplan quit school at the 
age of fourteen years to go to work. He 
was employed in various neighboring stores 
as a grocerman, down to August, 1930. He 
was discharged by the grocer in the sum- 
mer of 1930 because “he was not mentally 
right.” and his fellow-employees, as well 
as his employer, were “afraid of him.” At 
that time and even before, his conduct was 
queer. He talked foolishly, laughed aloud 
to himself, foolishly and without reason, 
and displayed other well-recognized symp- 
toms of dementia praecox. One doctor said 
that the patient was extremely nervous, 
greatly excited, worried over himself, and 
being very fearful of losing his mind. One 
of his most outstanding symptoms was that 
he was running around laughing to himself 
all the time. Another physician who ex- 
amined him stated in a report that “The 
patient himself is a large florid man with 
sweaty hands, laughs incongruously, and 
holds the queer postures in which the ex- 
aminer places his hands and legs. His talk 
is extremely vague, disconnected. He 
speaks of being nervous and upset. There 
is a great deal of incongruous laughter 
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which he cannot explain. His sister states 
that he says people can read his mind, and 
that the ‘colored maid at the house has had 
my head ever since I’ve been in this con- 
dition.’ He has felt influences working on 
him, such as electricity. He says the date 
is December 30, and does not know the 
day ... His memory seems to be intact 
... General information is good. Judgment 
and insight are poor. Impression: Rather 
well-developed case of schizophrenia with 
mixed paranoid and catatonic features.” 
Even the sister, in a letter to the insurance 
company (which she denies signing) said 
that the insured had been tinder mental dis- 
ability since August 3, 1930. “Under the 
evidence submitted Kaplan: did not have 
sufficient mental capacity, on October 13, 
1930, to understand the nature of the trans- 
action whereby he stripped himself of, and 
gave to his sister, the valuable disability 
benefits which might thereafter accrue, and 
did accrue, to him under these policies of 
insurance.” The decree dismissing plain- 
tiff’s bill was reversed.—Kaplan, etc. v. 
Copeland. Virginia Supreme Court of Ap- 
peals. January 15, 1945. 10 CCH Lure 
Cases 516. 

Amos Cameron Crounse, Russell T, Bradford, for 
appellant. 

James G. Martin & Son, for appellee. 


DISABILITY BENEFITS—DISEASE NOT 
COMMON TO BOTH SEXES 


(LOUISIANA) 


e Cancer of the ovary 
Penalty on insurer 


“This policy does not cover disability from 
any disease of organs which are not com- 
mon to both sexes.” This policy was issued 
to the insured in 1928. In 1941 when the 
insured was operated on for an abdominal 
tumor, the surgeon found the tumor to be 
malignant, and to have spread throughout 
the abdomen, so that it involved the ovary 
and the omentum and even a small enlarged 
bowel. From the date of this operation 
the patient remained totally disabled, being 
most of the time confined to a bed in a 
hospital, until she died’in 1942. Several 
months after the operation, the insured fur- 
nished proof of disability to the insurer, 
who denied liability on the ground that the 
disability resulted from a disease of an or- 
gan not common to both sexes. “The clause 
in the policy, which the company invokes in 
defense of the suit merely exempts the com- 
pany from liability for a disability from a 
disease of organs which are not common to 
both sexes. The clause does not, in terms, 
exempt the company from liability for a 
disability from a disease which has orig- 
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inated in an organ not common to both 
sexes and which has spread, or metastasized, 
as the doctors say, to organs which are 
common to both sexes. We have no right 
to rewrite the exempting clause so as to 
interpolate the words ‘originating in,’ and 
so as to make the clause read: ‘This policy 
does not cover * * * disability from 
any disease originating in organs which are 
not common to both sexes.’ We must read 
the clause as it is written, and write it as 
we read it. Accordingly, the part of the 
clause that is pertinent to this case has no 
other meaning than that the policy does 
not cover disability from any disease of or- 
gans which are not common to both sexes. 
The clause does not exempt the company 
from liability for a disability from a disease 
originating in an organ which is not com- 
mon to both sexes, if the disease has metas- 
tasized so as to affect organs which are 
common to both sexes and which have be- 
come so diseased that the disability would 
exist the same as if it had not originated 
in an organ which is not common to both 
sexes.” 


The imposition of a penalty against the in- 
surer, in double the amount of the benefit 
payable, was proper. The insurer relied on 
the statement of a physician who attended 
the insured before she had the operation 
and, after the operation which disclosed that 
the cancer had metastasized so as to affect 
the adjoining organs, it made no investiga- 
tion at all, but continued to deny liability. 
Tudgment for the plaintiff, administrator of 
the insured, was affirmed.—Campasi, Admr. 
v. Mutual Benefit Health & Accident As- 
sociation. Louisiana Supreme Court. Feb- 
ruary 19, 1945. 10 CCH Lire Cases 603. 


INSURABLE INTEREST—PREMIUMS 
PAID BY EMPLOYER 


(KANSAS) 


e Employer as beneficiary 
Death benefits 


A health and accident policy was issued to 
the insured through his employer. The in- 
sured signed an application naming the 
employer, Messer, as beneficiary. All of 
the premiums were paid by the employer. 
Following his death, the defendant insurer 
paid the $1000 death benefit to the employer. 
Under the provisions of the policy the in- 
demnity is payable to the beneficiary, if 
surviving the insured, otherwise to the estate 
of the insured. The plaintiff is the widow 
of the insured and, as administratrix of his 
estate, seeks to collect the death benefit, on 
the theory that the employer had no insur- 
able interest in the life of the insured; and 
since there was no real, actual or proper 
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beneficiary named in the policy of insurance 
to receive benefits in case of death of the 
insured, the proceeds of the policy upon acci- 
dental death of the insured were payable to 
the estate of the insured and to his legal 
representative, who is the plaintiff. The 
insurer and the employer demurred, on the 
theory that a person may name any bene- 
ficiary he wishes, and that the employer had 
an insurable interest in the insured’s life and 
so could be named as beneficiary. The trial 
court overruled the defendants’ demurrers 
to the plaintiff’s petition. On appeal this 
ruling was affirmed. 


“In our opinion the present record does not 
disclose a situation where we should infer 
the insured initiated the course of dealing 
leading to the issuance of the insurance 
policy nor that the insured took out insur- 
ance on his own life naming anyone whom 
he pleased as beneficiary. It is true that he 
signed an application for the policy in which 
he named Messer as his beneficiary, but that 
application fails to show he paid or was to 
pay the premium. Another endorsement on 
the policy shows he did not pay the premium 
but that Messer did. Further than that the 
petition alleges that Messer paid the pre- 
mium. Giving the petition a liberal con- 
struction, and considering the language of 
the application for the insurance and of the 
employee assignment [assigning any disabil- 
ity payments to the employer] we are of 
opinion the petition and exhibits disclose 
that the beneficiary of the insurance policy 
had no insurable interest in the life of the 
insured; but that it does not appear affirma- 
tively the insured took out a policy of insur- 
ance on his own life and named as beneficiary 
one of his own choosing; and that the trial 
court did not err in overruling defendants’ 
demurrer to the petition.”—Geisler, Admx., 
v. The Mutual Benefit Health and Accident 
Association et al., appellants. Kansas Su- 
preme Court, January 27, 1945. 10 CCH 
Lire Cases 566, 

Douglas Hudson, Howard Hudson, Douglas G. 
Hudson, Fort Scott, Kansas, for appellants. 


Walter B, Patterson, Fort Scott, Kansas for 
appellee. 


MILITARY EXCLUSION CLAUSE— 
WAIVER BY ACCEPTING PREMIUM 


(GEORGIA) 
e Enrollment in military service 


The insured had been a golf professional 
before the war. He enrolled in the United 
States Army, and was killed by the over- 
turning of a tractor on the golf course at 
Fort McPherson, Georgia, where he was 
stationed. His policy with the defendant 
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insurer had a supplemental agreement for 
double indemnity in case of accidental death 
which agreement provided: “This Supple- 
mental Contract shall cease to be in force 
under any of the following conditions: . . . 
If, at any time, the insured shall be under 
enrollment in any branch of military or 
naval service, in time of war.” The insurer’s 
defense was that the insured, at the time of 
his accidental death, was enrolled as a sol- 
dier in the United States Army during the 
present war, and that the double indemnity 
provision of the insurance contract had 
ceased to be in force because of such mili- 
tary service. To meet this, the plaintiffs 
contended that the insurer had waived the 
defense of enrollment of the insured in mili- 
tary service, by accepting payment of a 
premium after the insured had been inducted 
into military service, and while the company, 
through its officers, had knowledge that the 
insured was in the army. As a golf profes- 
sional and manager of the country club in 
Rome, Georgia, where the insurer’s execu- 
tive office is located, the insured was known 
to many of the company’s officers, and in 
particular to the treasurer Magruder, all 
of whom had knowledge that the insured 
was in the army at the time the premium was 
paid. A judgment for the plaintiff, was 
reversed, on the ground that the trial court 
had erred in holding as a matter of law that 
the company waived the policy provision. 
“The principal duty of the clerk in the office 
of the company to whom the premium was 
paid was to record all renewal premiums in 
a book kept for that purpose, and to make 
other entries in connection with the payment 
of premiums. It does not appear that the 
clerk knew the insured or knew that he was 
in the army. The insured was known by the 
president and by the secretary of the com- 
pany, and they knew that the insured had 
been inducted into the army, but neither of 
them recalled when they first learned of his 
induction. The information possessed by 
D. B. Magruder [the treasurer] along with 
the knowledge of the insured’s induction had 
by other company officials, was all the evi- 
dence relied on by the plaintiffs to show 
acceptance of the premium under circum- 
stances which amounted to a waiver of the 
policy provision relating to military service. 
No other notice of ‘the insured’s military 
service was shown to have been conveyed 
to the company.” Judgment for the insured 


was reversed.—State Mutual Insurance 
Company v. Harmon et al. Georgia Court 
of Appeals. February 17, 1945. 10 CCH 


Lire Cases 599, 


Wright & Fullbright, Rome, Ga., for plaintiffs. 
Leon & Dean Covington, Rome, Ga., for de- 
fendant. 


LIFE, HEALTH AND ACCIDENT 





(179) 


PRESUMPTION OF DEATH—SEVEN 
YEAR ABSENCE 


(TEXAS) 


@ Whereabouts unknown 
Absence from last known residence 


Saying that she was going “to go down the 
country to pick cotton”, the plaintiff’s aunt 
in October 1931, left San Antonio, where che 
had previously lived with the plaintiff, her 
niece. She never returned to San Antonio, 
and plaintiff sued on the policy of life insur- 
ance carried on the aunt’s life, basing her 
claim on the seven year presumption of 
death. Following a letter from the aunt in 
November 1941, the plaintiff never again 
heard from her. However, other witnesses 
testified that they had seen her in Alleytown 
in 1932, at Eagle Lake in 1935, and at Whar- 
ton, Texas in 1936 and 1937. Notwithstand- 
ing this evidence the jury in response to a 
special interrogatory, found that the insured 
Myrtle Brown was not seen or heard from 
since she absented herself from her last 
known residence. This was not supported 
by the evidence. A judgment for the plain- 
= ee reversed and remanded for a new 
trial. 


“The authorities make a clear distinction 
between (1) cases in which the absentee has 
been seen or heard from after leaving his 
place of residence and (2) those cases in 
which said absentee has not been seen or 


heard from after leaving his place of resi- 


dence. The judgment here was rendered 
upon the theory that this case was one of 
the second class of cases mentioned, while 
the undisputed testimony demonstrates that 
it in reality falls within the first class. The 
distinction between the two classes lies in 
this: that proof of an absentee’s being alive 
in some place other than his residence after 
he has left the same carries with it a pre- 
sumption of continuance of life, which until 
rebutted prevents the operation of the pre- 
sumption of death under the statute. The 
presumption of the continuance of life, may 
be rebutted by proof of diligent inquiry as 
to the absentee at the place where he was 
last known to be alive, and of those who 
would likely have information of his where- 
abouts. . . . Mere absence from a domicile 
or place of residence for seven years is 
insufficient to raise a presumption of death. 
The absentee’s whereabouts must be un- 
known for the prescribed period and seven 
full years must have elapsed from the time 
the absentee was last shown to be alive.” 
Judgment for the plaintiff was reversed.— 
The National Life & Accident Insurance 
Company, Inc., appellant v. Ellis et vir. 
Texas Court of Civil Appeals, San Antonio. 
January 3, 1945. 10 CCH Lire Casgs 573. 
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G. Woodson Morris, San Antonio, Tex., for ap- 
pellant. 


Harry B. Berry, San Antonio, Tex., for appellee. 


SEVEN YEAR ABSENCE— 
DISAPPEARANCE OF INSURED 


(WISCONSIN) 


e Presumption of death 
Ambiguous circumstances 


Employed in the automobile and garage 
business, the insured was accused by his 
emiployer at a meeting of the company rep- 
resentatives of “double financing” on some 
automobiles; during the course of the meet- 
ing he left saying that he would be gone 
for a minute. Upon leaving the conference 
he took an automobile belonging to one of 
the garage employees. He drove home, told 
his wife he was going out of town on busi- 
ness. He left home, and was never again 
seen by his wife. Other witnesses, however, 
testified to having seen him at various places 
following his disappearance, and within the 
seven year period. Plaintiff contended that 
these were cases of mistaken identity, and 
that, in any event, whether they saw Swen- 
son at the times and places testified to was 
a question of fact for the jury. The special 
verdict submitted to the jury was as follows: 
“Should Arthur V. Swenson be presumed 
to be dead by reason of his not having been 
seen or heard from or his absence otherwise 
accounted for for seven years?” The jury 
answered this question in the affirmative, 
and judgment was rendered for the plaintiff. 
On appeal this judgment was reversed. 


“The verdict assumes the facts on which 2 
presumption of death arises. Under the 
verdict as phrased, the jury might well have 
concluded that even though Swenson dis- 
appeared under ambiguous circumstances 
there was, nevertheless, at the expiration of 
seven years from the date of his disappear- 
ance, a presumption of his death. Such con- 
clusion would be erroneous. If Swenson 
was seen or heard from within the seven 
years prior to the commencement of these 
actions, there is no presumption of death; 
and if it be found that he was seen or heard 
from within the seven years, the actions 
would fall. The issue should have been sub- 
mitted by a question to the following effect: 
Has insured Arthur V. Swenson, been seen 
or heard from within seven years prior to 
the commencement of these actions? In the 
event that this question be answered in the 
negative, a second question to the following 
effect, should be submitted: Did insured, 
Arthur V. Swenson, disappear under cir- 
cumstances such that he would be unlikely 
to communicate with his family, relatives, 
and friends, if alive? If this question be 
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answered in the negative the presumption 
of death would be conclusive, and plaintiff 
would prevail. But if the question were an- 
swered in the affirmative, the presumption of 
death would be destroyed and the actions 
would fall. The plaintiff's actions are 
grounded entirely on the presumption of 
death. The issues were not properly 
submitted to the jury.” A new trial was 
awarded.—Swenson et al. v. Kansas City 
Life Insurance Company, appellant. Wis- 
consin Supreme Court. February 13, 1945. 
10 CCH Lire Cases 580. 


Fisher, Reinholdt & Peickert, 
Wis., for respondents. 


Atwell & Atwell, for appellants. 


Stevens Point, 


SOUND HEALTH CLAUSE—AGENT’S 
KNOWLEDGE IMPUTED 


(TENNESSEE) 
e@ Exception to rule 





Are there any exceptions to the rule that an 
agent’s knowledge that an insured is not in 
sound health at the time of the delivery of 
a policy, will be imputed to the insurer? 
“The rule that notice to the agent is notice 
to the principal is not one of universal appli- 
cation and it does not apply when the third 
person knows there is no foundation for the 
ordinary presumption of communication, and 
he is acquainted with the circumstances 
plainly indicating the agent will not advise 
his principal.” The insured under an indus- 
trial policy, requiring no medical examina- 
tion, had “heart trouble” and had told the 
agent so. However, the agent is claimed to 
have told the insured that for that reason, 
he needed the insurance all tlte more. False 
representations as to health were made by 
the insured in the application, and the policy 
was issued to him, He died of heart disease. 
To the insurer’s defense under the good 
health clause, the plaintiff replied that it had 
been waived because the agent had been 
informed of the insured’s bad health, and 
this knowledge of the agent was the knowl- 
edge of the insurer. The Supreme Court 
held the insurer not liable. The policy ex- 
pressly provided that the agent could not 
waive any provisions of the policy, and the 
insured knew or should have known of that 
policy provision. Furthermore the insured 
knew that the agent intended to conceal the 
true facts as to his (the insured’s) health 
from the company. “So that, we have here 
a case in which, not only was the rule not 
applicable which imputes the knowledge of 
the agent to his principal, but in which the 
insured was chargeable with knowledge that 
the authority of this agent to waive the con- 
ditions of the policy was denied by the ex- 
press terms of the contract.” The trial 
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court’s judgment for the defendant was 
affirmed.—De Ford, plaintiff in error v. Na- 
tional Life & Accident Insurance Co. Ten- 
nessee Supreme Court. February 3, 1945. 
10 CCH Lire Cases 555. 


Paul Williams, J. L. Lackey, Nashville, Tenn., 
for plaintiff in error. 


J, L. Reynolds, Nashville, Tenn., for defendant 
in error. 


SUICIDE AS FRAUD ON INSURER 


(TENNESSEE) 


@ Suicide 19 days after issuance of 
policy 

Intent of suicide before policy issued 
Witnesses had heard the deceased insured 
over a period of about a year, threaten to 
end his life. Some.of the expressions he 
used were “I won’t be here much longer”, 
and that he was “going to cross the River 
Jordan”. He stated to another witness that 
the Lord had directed him to do it. It was 
further shown that he placed rings around 
several dates on a calendar, indicating that 
he intended to end his life on one date. A 
friend who lived across the street from the 
insured stated that she heard deceased on 
several occasions threaten to commit suicide 
and that she saw him place a ring around 
the date of November 19, 1941, the date on 
which he did actually commit suicide by 
shooting himself with a pistol. The policy 
had been issued to him November 1, 1941, 
just nineteen days before the suicide. The 
court held that, while the policy here con- 
tained no provisions invalidating it because 
of suicide, the deceased’s threats to end his 
life, and his final death by his own hand 
on the date he had expressly designated, 
was a fraud on the insurance company, and 
defeated the policy. The lower court’s 
judgment for the plaintiff was reversed.— 
Metropolitan Life Insurance Co. v. Hedge- 
path. Tennessee Supreme Court. February 
3, 1945. 10 CCH Lire Cases 550. 


Moore & Ewing, Nashville, Tenn., for plaintiff 
in error. 


Leroy McGregor, Nashville, Tenn., for defend- 
ant in error. 


WAR CLAUSE—EXTRA PREMIUM 
REQUIREMENT 


(KANSAS) 


® No premium demanded by insurer 
Insurer notified of military service 


The insured was killed in an aeroplane crash, 
while he was in military service in time of 


war. His policy of insurance with the de- 
fendant provided that the company’s liabil- 
ity in case of accidental death while in the 
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service should be limited to the reserve un- 
less the insured, before entering service or 
within thirty days thereafter, paid an extra 
premium “required” by the company. The 
insured notified the insurer that he had en- 
tered military service, within thirty days of 
his doing so; however, he paid no premium, 
and none was ever demanded of him by the 
company although its governing body fixed 
a premium rate. On his death, the company 
defended on the ground that compliance had 
not been made with the provision that re- 
quired payment of an extra premium. In 


the war clause here involved the insurer had 
the option to require an additional payment 
of premium. It did not do so. We think 
the resolution of its governing body of Jan- 
uary 14, 1942, as to an amount to be required 
and of which no information was ever given 
to the insured, is not tantamount to a re- 
quirement of any specific sum for an addi- 
tional premium. Indeed, when .. . the 
insurer sent a statement to the insured of the 
amount of his premium necessary to keep his 
policy in force for another year it made no 




















the trial court judgment was entered for the requirement of any additional premium be- IN 
f plaintiff. This was affirmed on appeal. cause of the fact that he was engaged in mili- i 
f “Here the war clause permitted the insured tatv service.” The judgment for the plaintiff . 
i to enter the military service, but he should WS affirmed.—Newcomb v. The Victory pare 
if notify the company within thirty days, which Insurance Company, re Cen 
i was done, and was then to pay the additional Preme Court. January 27, 1945. . 
premium required. The normal meaning of Lire Cases 584. 
the word “required” is to demand; to claim Barton E. Griffith, Topeka, Kan., for appellant. 
' as by right and authority; to exact. (Web- John A. Etling, W. N. Beezley, Kinsley, Kan., 
i ster’s International Dictionary.) ... Under for appellee. 
a ee a ee 
May the State Insure in Mutuals? 
The Director of the Division of Purchases for the State of Minnesota referred 
the following inquiry to the Minnesota Attorney General: Is it permissible for wn 
the State to purchase insurance from mutual companies issuing non-assessable 
policies? Many mutual policies state that the insured is, by virtue of the policy, Alf 
a member of the company. ITY 
Municipalities, counties, and school districts may purchase insurance from mutual my 
: companies provided there is a limitation upon the liability of the members of ( 
the company and such limitation keeps the contingent liability of the munici- 
pality, county, or school district within its maximum indebtedness as prescribed 
by law. The Minnesota statutes authorizing insurance of the state prison and Ma 
contents and insurance of property acquired by the conservator of rural credit, Fly 
: provides that such insurance may be placed “in any insurance companies licensed inte 
i to do business in this state.” In the opinion of the Attorney General, there can at | 
: be no question as to the right of the State to place insurance with mutual com- bot 
panies where the insurance is non-assessable. As to membership in the company, tri 
; several courts have held that, where a person is insured on a cash premium in tri 
' a mutual company, he is not actually a member. In the Attorney General’s opin- cor 
' ion, even though a policyholder in a non-assessment mutual company is desig- dic 
; nated as a member, such membership is only incidental and actually means no gui 
’ more than if he were designated as the insured, since there can be no liability $10 
Mi beyond the amount of the cash premium agreed to be paid. Therefore, such a ' to 
statement of the face of the policy is no bar to its purchase by the State.—Opinion wa 
of the Minnesota Attorney General, January 3, 1945. Juc 
' age 
; Insuring the Military ” 
Can the Military Department of the State of Alabama carry liability and prop- a 
erty damage insurance on certain rifle ranges owned or leased by the department? wey 
Section 118, Title 35 of the Military Code provides that no officer or enlisted man we 
shall be liable to civil action or suit or criminal prosecution for any act done wes 
while in the discharge of his military duty. The Alabama State Constitution pro- the 
vides that the State of Alabama shall never be made a defendant in any court | 
lf of law or equity. Therefore, there is no liability to insure.—Opinion of the Alabama peo 
i} Attorney General, December 15, 1944. ! yee 
ac 
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IN THE CURRENT PARADE OF (oe WATT nn mm mn 


AIRPLANE ACCIDENT—LIABIL- 
ITY OF PILOT’S EMPLOYER: 
Where employee found “not guilty” 
(Ill.) page 183 
LANDLORD’S LIABILITY: 
Defective stairs—Failure to claim 


PRODUCTS LIABILITY—GASO- 
LINE MIXED WITH KERO- 
SENE: 

Retail customer injured (La.) 

RETAIL CUSTOMER INJURED— 
FALL IN STORE: 

Admissions—Manager accuses order 


page 186 


before filing suit (N, H.) page 184 boy (Pa.) page 187 
Tenant falls on icy driveway (Ohio) RETAILER’S LIABILITY— 
page 184 INFLAMMABLE ROBE: : 
Tenant’s stock damaged by water Robe ignited by cigarette (Mo.) page 187 
(N. Y.) page 185 SHIDOWNERS mE ASESESY ’ po 
assengers injured in storm (N. Y.) page 
MALPRACTICE—TREATMENT OF STREET RAILWAY'S LIABILITY. 
BROKEN ARM: NEW TRIAL: 

Failure to hospitalize and take Judge’s duty on motion for new 
x-rays (Ore.) page 185 trial (Ill.) page 189 
dvvovecvugugveuvenveeaneuygevnnnennvevegrasnevauoevvnevannennveevvnnvenvegvatvenneevuvenvvnevgieueneegenenotenenacevesegcvinvanavensucvaocauaieneegnvnvsvnvacesneaneveecaucecancvavenneeyvennvnvcacacevenacccneeaenienvaes ernie 


AIRPLANE ACCIDENT—LIABIL- 
ITY OF PILOT’S EMPLOYER 


(ILLINOIS) 
e Respondeat superior 
Employee found “not guilty” 





Maurer was the manager of the Midwest 
Flying Service Inc. He took the plaintiff's 
intestate, Rogina, for a ride in an airplane 
at night, and the plane crashed and killed 
both Maurer and Rogina. The administra- 
trix of Rogina’s estate sued the administra- 
trix of Maurer’s estate, and the defendant 
corporation, Midwest. The jury by its ver- 
dict found the Midwest Flying Service, Inc. 
guilty, and assessed the plaintiff's damage eat 
$10,000. It did not bring in any verdict as 
to the defendant Maurer, and this, in law, 
was equivalent to a verdict of not guilty. 
Judgment was entered by the trial court 
against the defendant corporation. On ap- 
peal the corporation contends that no judg- 
ment could be entered against it, because 
under the doctrine of respondeat superior it 
would be liable only if its servant Maurer 
was negligent and liable; but the jury, by its 
verdict, have acquitted Maurer; therefore 
there can be no recovery against his em- 
ployer, the defendant. 


Said the court: “It is well settled that, in an 
action, whether brought against the em- 
ployer severally or jointly with the employee, 
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the gravamen of the charge is, and must be, 
the negligence of the employee; and no 
recovery can be had unless it be proven and 
found by the jury that the employee was 
negligent. Stated in another way; if the 
employee who causes the injury is free from 
liability therefor, his employer must also 
be free from liability. So, too, from the 
principle, that there can be no liability on 
the part of an employer for the act of his 
employee in which he took no part, if the 
employee is free from liability, it follows 
that a judgment in favor of the employee in 
an action brought against him for an injury 
caused by such an act is a bar to a recovery 
against the employer in an action brought 
against him for the same cause of action. 

. The jury having found Herman Maurer, 
the agent of the Midwest Flying Service, 
Inc., not guilty of negligence that was the 
proximate cause of the injury that caused 
plaintiff’s intestate death, . the judgment 
against the defendant cannot stand.” Judg- 
ment for the plaintiff was reversed.—Rogina, 
Admx., v. Midwest Flying Service, Inc., ap- 
pellant. IHinois Appellate Court, Second 
District. February 8, 1945. 11 CCH Nect- 
GENCE CasEs 991, 


Aiken, McCurry, Bennett & Cleary, Chicago, IIl., 
Krusemark & Krusemark, Joliet, Ill., Gates W. 
Clancy, for appellant. 


Donovan, Bray & Gray, Robert W. Thomas, 
Joliet, Ill., for appellee. 
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LANDLORD’S LIABILITY TO TENANT 
—FALL ON ICY DRIVEWAY 


(OHIO) 
e@ Failure to remove snow 
Ice formed from natural causes 


The general rule in Ohio and most other 
jurisdictions as to the liability of an abutting 
owner, to a pedestrian who is injured by 
falling on ice or snow on the sidewalk on 
which the owners property abuts, is that the 
owner is not liable for such injury where 
the accumulation of ice or snow is merely the 
result of natural causes. Should the rule be 
any different in the case of the liability of a 
landlord to-a tenant injured from the same 
cause? No, holds the Ohio Court of Appeals, 
in reversing a judgment in favor of a tenant 
against the landlord defendant. 


Said the court: “Should there be a different 
rule applied to the owner of private property 
where such owner by operation of law or 
because of contractual obligations is under 
the legal duty to maintain his property in a 
reasonably safe condition for the benefit of 
others lawfully upon the property? We 
think not. In cases where there is no act 
on the part of the landlord creating a greater 
danger than was brought about by natural 
causes the dangers that are created by the 
elements such as forming of ice and the 
falling of snow, are universally known and 
unless the landlord has contracted to pro- 
vide against these dangers, all persons on his 
property must assume the burden of pro- 
tecting themselves therefrom.” Judgment 
for the plaintiff was reversed.—Turoff v. 
Richman et al., appellants. Ohio Court of 
Appeals, Cuyahoga County. December 11, 
1944. 11 CCH Necticence Cases 1024. 

A. H. Dudnik, for plaintiff, appellee. 

McKeehan, Merrick, Arter & Stewart, for de- 
fendants, appellants. 


LANDLORD'S LIABILITY— 
DELAY IN MAKING CLAIM 


(NEW HAMPSHIRE) 


©@ Defective stairway 
Failure to claim before filing suit 


Sustaining injuries from a fall on a defective 
stairway of the defendant’s building, after 
making claim on the defendant's liability 
insurer, the plaintiff wife and her husband 
sued the defendant. In answer to questions 
by her counsel, the defendant testified that 
neither of the plaintiffs, before bringing suit, 
had ever made any. claim against her, that 
she had never talked with either of them 
and had never seen them until the day of the 
trial, and that they had never communicated 
with her by letter or in any other way. 
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Thereafter, in chambers, plaintiffs’ counsel, 
“in order to neutralize any inference which 
might be drawn from such testimony” to the 
effect “that the plaintiffs didn’t have any 
confidence in their case,” offered to show 
that on October 27, 1941, “demand was made 
upon the Merchants Mutual Casualty Com- 
pany, as insurer of this claim” and that con- 
ferences between the plaintiffs and the 
casualty company’s agent preceded the letter 
of demand, a copy of which was marked for 
identification. The Presiding Justice ex- 
cluded the proffered evidence with the state- 
ment: “It is unduly prejudicial and in the 
next place it isn’t an answer to the defend- 
ant’s testimony because it does not prove 
any demand on her.” Thereafter, in the 
course of his argument to the jury, counsel 
for the defendant said: 


“You will remember, of course, Mr. Foreman 
and Gentlemen, that Mrs. Menard testified that 
as early as October she had gone with her coun- 
sel to look at this stairway, yet no demand was 
made until the writs were brought in December. 
That has some bearing on the question of 
whether Mr. Menard and Mrs, Menard thought 
they had any real ground to bring an action 
against Miss Cashman. When you get to your 
jury room I think you should have that in 
mind, among other things.’’ 


In granting a new trial to the plaintiff the 
New Hampshire Supreme Court said: “It 
was not necessary that the proffered evi- 
dence should literally contradict the de- 
fendant’s statement that no demand had 
been made upon her. Inasmuch as this 
statement carried with it the suggestion that 
plaintiffs had little faith in their claims, 
justice required that they ‘be permitted to 
rebut the suggestion’... by proof of the 
demand actually made, even though the evi- 
dence would not otherwise have been admis- 
sible . . . And since the evidence was 
‘indispensable for its legitimate purpose’... 
it could not be excluded as unduly prejudi- 
cial to the defendant merely because its 
introduction would incidentally disclose the 
existence of liability insurance . . . reference 
to which could not be altogether avoided 

. if the authority of the casualty company 
to represent the defendant was to be ade- 
quately proved. The effect of the Court’s 
ruling is manifest. The rejection of the 
plaintiff’s offer of proof left the defendant’s 
testimony on the issue free from attack and 
defendant’s counsel free to suggest to the 
jury the application of the rule... that 
‘Failure to make claim when occasion there- 
for exists has some tendency to prove the 
invalidity or non-existence of the claim.’ 
The result was to create prejudice against 
the plaintiff's claims and to confer an ‘undue 
profit’ upon the defendant.” Plaintiffs’ re- 
butting evidence should have been received. 
A new trial was ordered.—Rose Menard v. 
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Cashman. New Hampshire Supreme Court. 
February 6, 1945. 11 CCH NeEcLIcENcE Cases 
1018. 

Robert W. Upton, for plaintiffs. 


Murchie & Murchie, Alexander Murchie, for de- 
fendant. 


LANDLORD'S LIABILITY TO 
TENANT—STOCK DAMAGED 


(NEW YORK) 


e Frozen pipes burst 
Real party in interest 


The plaintiff occupied a loft in the defend- 
ant’s building, in which it carried a stock of 
merchandise. When the building was closed 
on Saturday, at about 6:30 P. M. the heat 
turned off, and no further heat was supplied 
until the following Monday morning. On 
Monday morning, when the plaintiff opened 
its loft, it found that water had frozen in 
traps attached to pressing machines in plain- 
tiff’s premises. About 9:00 A. M. (several 
hours after the heat had been turned on) 
water was flowing down from the floor above 
plaintiff’s premises. This damaged plaintiff's 
stock of merchandise. When the floor above 
was entered, it was found that an unprotected 
six inch riser, part of the sprinkler system 
had broken or cracked about three feet be- 
low the ceiling of the loft above. Plaintiff 
claimed that the break had been caused by 
the negligence of the defendant in failing to 
supply heat over the week-end, thus causing 
the pipes of the sprinkler to freeze and burst. 
The trial court found that plaintiff had not 
sufficiently excluded other possible causes 
for the occurrence than defendant’s negli- 
gence. On appeal it was held that the evi- 
dence indicated that the riser had burst due 
to freezing of water therein. Some of the 
circumstances pointing to this conclusion 
were: the temperature prevailing outside and 
the absence of heat in the building for ap- 
proximately 36 hours; the presence of frozen 
water in the numerous traps in plaintiff's 
loft; the fact that a second pipe in one of 
the group of buildings heated by the same 
central plant had frozen; and the circum- 
stances that the water did not flow from the 
broken riser until after the building had 
been heated for several hours, which would 
indicate that it began to flow after the thaw- 
ing of a frozen pipe. If the break in the 
pipe had been caused by the stress of the 
floors against the riser, as claimed by de- 
fendant’s expert, water would have flowed 
out immediately. It would bea very unusual 
coincidence that such an injury should have 
occurred so as to permit water to leak from 
the riser at about 9 A. M. on the day in 
question, although the circumstances which 
might have caused building stress appear 


to have been the same for years prior to the 
date involved... . “The heating plant and the 
sprinkler system were entirely within the de- 
fendant’s control. Defendant was respons- 
ible for the exercise of reasonable care in 
the maintenance thereof. Although its leases 
required the furnishing of heat during busi- 
ness hours only, such covenants would not 
relieve the landlord of the duty of exercis- 
ing reasonable care at all times. Where it 
rented lofts under the conditions found here, 
we think that the duty of reasonable care 
was not fulfilled, in view of the outside tem- 
perature, in permitting the premisés to re- 
main without heat for 36 hours.” The 
plaintiff is the real party in interest. The 
trial court found that it was not. But the 
full amount of the plaintiff’s loss was not 
covered by insurance. At least the item of 
labor costs, for work necessary to be done 
as a result of the accident, and amounting 
to $1,000, was not covered by any insurance. 
If plaintiff remained the legal owner of any 
part of the claim sued on, it would be a 
proper party plaintiff irrespective of the 
interpretation to be placed on the loan re- 
ceipts furnished the insurer on its paying a 
part of the loss. The judgment of the trial 
court dismissing plaintiff's complaint was 
reversed, and the cause remanded for the 
assessment of damages.—Par-X Uniform 
Service Corp., appellant v. Emigrant Indus- 
trial Savings Bank. New York Supreme 
Court, Appellate Division, First Department. 
February 9, 1945. 11 CCH NeEcLiGENcE Cases 
994. 

Max J. Gwertzman, for appellant. 

John E, McAniff, Joseph A. Doran, Edwin A. 
Berkery, for respondent. 


MALPRACTICE—TREATMENT OF 
BROKEN ARM 


(OREGON) 
e Failure to take x-rays 
Failure to hospitalize 


The plaintiff, a minor of thirteen, while 
playing fell and fractured both bones of 
his forearm. The fracture was a compound 
one. His mother took him to the doctor, 
the defendant, who simply washed the pro- 
truding bone, forced the bone back into 
place, stitched the skin, and put the arm in 
a sling. From that time on, the plaintiff’s 
arm began to swell, and the plaintiff ran a 
temperature. The defendant treated the 
plaintiff all of the following week. After 
several days, he pressed pus out from the 
wound. But he at no time took any x-rays, 
or advised hospitalization. Finally after a 
week’s treatment, the boy’s parents took the 
boy to another doctor, who after taking 
x-rays, and hospitalizing the boy, diagnosed 
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his illness as an infection, both staphylococcic 
and streptococcic. He operated on the arm, 
drained the pus, and thereafter the arm im- 
proved. Although there was expert medical 
testimony on behalf of the defendant that 
his method of treatment was usual and cus- 
tomary, there was also medical testimony 
on behalf of the plaintiff that the usual and 
necessary course of treatment was to take 
x-rays and hospitalize the patient. Thus 
there was a conflict of testimony that was 
for the jury to resolve. The trial court did 
not err in denying the defendant’s motion 
for a directed verdict.—Rowell, etc. v. Todd 
et al., appellants. Oregon Supreme Court. 
January 30, 1945. 11 CCH NEGLIGENCE 
Cases 1039. 


Glenn R. Jack, Butler & Jack, Oregon City, Ore., 
for appellants. 

Barnett H, Goldstein, Portland, Ore., for re- 
spondent. 


PRODUCTS LIABILITY—GASOLINE 
MIXED WITH KEROSENE 


(LOUISIANA) 
e Explosion 2 
Retail customer injured 


Ayres was a distributor of petroleum prod- 
ucts. Dupree was a retailer, the owner and 
operator of a filling station, and a customer 
of Ayres. In supplying Dupree, Ayres’ em- 
ployees mistakenly filled the gasoline tank 
with kerosene, and poured about two and 
a half gallons of gasoline into the kerosene 
tank. However, they at once discovered 
their mistake. They claim that they advised 
Dupree of both mistakes made by them. 
Dupree claims that they only told him of 
the mistake in putting kerosene into the 
gasoline tank. At any rate, Dupree locked 
only the gasoline pump, and continued to 
sell from the kerosene pump, the kerosene- 
gasoline mixture. Some of it was sold to 
the plaintiff Frazier. He took it home and 
in using it to start a fire, it exploded causing 
him serious injuries and causing the death 
of his son, for which he now sues Dupree 
Ayres, and the latter’s employees. Dupree 
did not answer and no judgment was en- 
tered against him. However, judgment 
was rendered against the other defendants, 
and the defendant Ayres appeals, assigning 
among other grounds of appeal, that he, as 
a wholesale distributor is not liable to the 
ultimate retail purchaser; and that the negli- 
gence of Dupree in selling the dangerous 
mixture after being warned constituted an 
independent act of negligence that broke the 
chain of causation. These contentions were 
rejected on appeal. 


“Tt is well settled by the jurisprudence of 
all the states, including our own, that mis- 
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takes of the character involved herein, con- 
stitute negligence and that the person or 
persons responsible for such mistakes, whether 
he be manufacturer, wholesaler or jobber, 
may be held in damages for injuries that 
result therefrom, not only to the retailer but, 
as a rule, to the ultimate consumer. Due 
to the inherently dangerous character of 
gasoline and other highly explosive and/or 
inflammable substances those who manu- 
facture, distribute or sell them are required 
to employ and observe due care in doing 
so: in fact, the utmost care is required of 
them to the end that those who consume 
or have occasion otherwise to have contact 
therewith may be reasonably protected from 
injury. In a case of this character 
liability for resultant injuries does not in 
the least depend upon the relation to the 
public of the person or persons responsible 
for the original error. It is the failure of 
such person or persons in his or their duty 
to the public and especially to the innocent 
consumer or consumers that determines the 
question of liability. The criginal mistake, 
if knowingly continued by others, it is pos- 
sible, could expose to liability each and 
every person participating in the chain of 
negligence.” 

The court further held that the chain of 
causation was not broken by any negligence 
of Dupree, the retailer. “Ayres’ agents set 
in motion forces that ultimately resulted in 
injury to one person and in the death of 
another. He knew that Dupree was a re- 
tailer and that he regularly sold kerosene 
to his patrons; that he had no kerosene 
save in the contaminated tank; that it was 
possible Dupree, in the press of business, 
would overlook the fact that the tank’: 
kerosene content had become mixed with 
gasoline and would sell some or all of it, 
or that one or more of his clerks, wholly 
ignorant of the dangerous character of the 
mixture would do likewise; and, in addition 
to all this, according to Ayres’ own allega- 
tions, he continued to exercise some control 
over and interest in the mixture because 
he promised to promptly remove same from 
the tank and failed to do so. So long as he 
allowed the mixture to remain in the kero- 
sene tank his negligence was unbroken and 
continuous. It was his imperative duty to 
have immediately removed the liquid from 
the tank or to have posted thereon a label 
or sign warning all persons of the danger- 
ous character of the tank’s content. 
Ayres should have foreseen the commission 
of the retailer’s negligence. He was, as a 
matter of law, bound to have anticipated, 
as more than a possibility, that some or all 
of the mixture would be sold.” The judg- 
ments for plaintiffs were affirmed.—Frazier 
et ux. v. Ayres et al., appellant. Louisiana 
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Court of Appeals, Second Circuit. Janu- 
ary 15, 1945. 11 CCH Nec.icence Cases 955. 


J. H. Williams, Colfax, La., for appellees. 
W. C. Roberts, Alexandria, La., for appellant. 


RETAILER’S LIABILITY— 
INFLAMMABLE ROBE 





(MISSOURI) 


e@ Robe ignited by cigarette 
Retailer’s duty to warn 


The plaintiff purchased a lounging robe, 
called a “Fuzzy Wuzzy” from defendant’s 
retail store. After taking a bath, plaintiff 
put this robe on over her gown, and got 
into bed, and began to smoke a cigarette. 
She claims that she had put the cigarette 
out in an ash tray, and “about that time 
why, there was a flame that shot right up 
in my face from the right side”, up the side 
of the lounging robe, “Q. And then what 
did you do? A. I jumped up and ran from 
the living room into the bathroom and tried 
to smother it out with the bath mat and by 
that time it was blazing more and more all 
the time and I thought, well, the only thing I 
could do was to get it off of me because I 
could not put it out, so I finally got the 
belt untied and stripped it down and stepped 
out of it and left it lying on the tile bath- 
room floor and went back into the living 
room, and then my gown was not blazing 
at all or nothing, but I had pulled my gown 
off and it just died right out.” Plaintiff 
further testified that when a bell-boy in the 
hall who had smelled the smoke came in 
the robe was still burning. The robe was 
“just like jersey on the inside and like an 
open fuzz on the outside”; it was a long 
hair fabric, brushed and rather curly, re- 
sembling brushed wool. It was made of 
viscose rayon. The robe in question was of 
somewhat higher inflammability than other 
material because of its fuzzy texture. Plain- 
tiff’s theory was that the material was highly 
inflammable, inherently dangerous, and that 
defendant had failed to warn her. The de- 
fense was that the inflammable nature of 
the material was obvious, and no warning 
was necessary. Judgment for the defend- 
ant was affirmed, 

“Plaintiff admitted that this ‘open’ fuzz was 
on the outside and was plainly visible to 
her, but she testified that she did not know 
that the qualities of the fuzz were such as 
to make the robe highly inflammable, and 
that no one told her that it was. However, 
plaintiff cannot claim that she did not know 
what any ordinarily intelligent person would 
know by observing the material. It is not 
necessary for one selling dynamite or 
matches to notify the purchaser that the 





dynamite will explode or that the matches 
will take fire, for every one knows of these 
qualities inherent in these objects. Per- 
sons of ordinary intelligence also know that 
openly woven, fluffy and “fuzzy wuzzy” 
materials will ignite and burn more readily 
than ordinary cloth. There is no duty on 
the part of the seller of such material to 
notify the buyer of its inflammable qualities.” 
Its inflammability was not latent, but appar- 
ent and was not of an explosive nature. 
Judgment for the defendant was affirmed.— 
Dempsey, appellant v. Virginia Dare Stores, 
Inc., et al.. Kansas City Court of Appeals, 
Missouri. January 22, 1945. 11 CCH NegEc- 
LIGENCE CASES 898. 


Cornelius Roach, Daniel L, Brenner, Ted Houx, 
Jr., Kansas City, Mo., for appellant. 


Lathrop, Crane, Reynolds, Sawyer & Mersereau, 
Winston H. Woodson, Sam D. Parker, Kansas 
City, Mo., for respondents. 


RETAIL CUSTOMER INJURED-— 
FALL IN STORE 


(PENNSYLVANIA) 
e Carrot tops on floor 
Manager accusing order boy 
Boy’s failure to answer 





The wife-plaintiff went to the rear of the 
defendant’s grocery and market, and made 
a purchase at the meat counter. She then 
proceeded in the aisle leading to the cashier’s 
desk to pay for what she had bought. 
Many customers were in the store and the 
aisle was crowded. As she walked in the 
aisle between the produce and grocery 
counters she observed a piece of paper 
about a foot square, apparently flat on the 
floor. She had no reason to believe that it 
concealed a hazard. Under the paper there 
were carrot tops, which caused her foot to 
slip as she stepped on the paper. She lost 
her balance and in falling her head struck 
the corner of a nearby box on the floor. 
There were a number of these boxes in the 
aisle supplied by the defendant for the use 
of an “order boy” in making deliveries to 
customers. Judgment for the plaintiffs was 
reversed. 


“In the absence of proof that the defendant 
here had actual or constructive notice of 
the existing hazard, plaintiffs’ right to re- 
cover must rest upon proof of a negligent 
act of an employee of defendant which set 
up the dangerous condition. . Here the 
testimony charges the defendant with lia- 
bility for the acts of the order boy, but the 
question remains whether the evidence is 
legally sufficient, under a construction most 
favorable to plaintiffs, to establish that the 
boy set up the hazard which caused the 
injury. Supporting proof of the boy’s negli- 
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gence must rest, if at all, upon what was 
said by the manager of the store immedi- 
ately following the injury and the failure 
of the boy to reply. The wife-plaintiff testi- 
fied that the manager said to the boy; ‘You 
ought to have better sense than to have 
things like that on the floor’, and ordered 
him to remove them. Another and disin- 
terested witness testified (though she did 
not remember the exact language) that the 
manager said: ‘You should know better 
than that—to throw things like that on the 
floor. The manager was not stating a fact 
but was making a deduction without knowl- 
edge of the facts. He came to the place of 
the accident after it had occurred. His 
statement to the boy therefore is not an 
admission of a negligent act making defend- 
ant liable. On the boy’s silence plaintiffs 
rested their proof of negligence. The maxim 
‘Silence gives consent’ is not an invariable 
and precise rule of evidence. . . . On an 
accusation of negligence giving rise to a 
civil action, if one is restrained by fear or 
doubt as to his rights, or by the belief that 
his interest will be best promoted by his 
silence. Although the significance of 
silence ordinarily is for the jury . .. yet 
where, as here, silence is consistent with 
innocence, a jury should not be permitted 
to say otherwise. Any customer at the 
nearby vegetable counter might have caused 
the carrot tops as well as the paper which 
concealed them, to drop to the floor. Since 
the manager was excited and angry in ac- 
cusing the boy, it was only natural and 
perhaps was the part of wisdom for the boy 
to postpone his answer to a calmer occa- 
sion. In our view the circumstances im- 
posed no duty upon the boy to speak and 
the jury should not have been permitted 
to infer from his silence that he was respon- 
sible for the dangerous condition. Accord- 
ingly, plaintiffs’ case fails for want of proof 
of defendant’s negligence.” The judgments 
for plaintiffs were reversed and judgments 
entered for the defendant.—Smith et al. v. 
American Stores Company, appellant. Penn- 
sylvania Superior Court. January 25, 1945. 
11 CCH NEGLIGeNce Cases 926. 


Samuel I. Sacks, Sacks & Piwosky, 921 Widener 
Bldg., Philadelphia, Pa., for appellees. 


Paul H. Ferguson, 1704 Finance Bldg., Phila- 
delphia, Pa., G. Mason Owlett, Wellsboro, Pa., 
for appellant. 


SHIP-OWNER’S LIABILITY—PASSEN- 
GERS INJURED IN STORM 


(NEW YORK) 


e Furniture upset by storm 
Instruction 


Passengers on a cruise from New York to 
Central America on the S. S. Quirigua, the 
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plaintiffs were injured when, in a storm, the 
furniture in the ship’s lounge was loosened 
from its fastenings. Mrs. Voltmann was 
hurt when a divan on which she was sitting 
in the lounge became loose because hooks 
with which it was attached to the aft bulk- 
head were lifted from their eyes during a 
roll of the vessel and the divan slid across 
the lounge with her and struck against the 
port bulkhead. Mrs. Shulman was sitting 
in the smoking room on a divan which was 
attached to the deck some feet from any 
bulkhead by an angle iron on each of its 
six legs. The same roll of the ship caused 
the divan to tip over backwards and throw 
her to the deck, where she was hit by a 
sliding metal table during a subsequent roll. 
Mr. Levine had just arisen from a similar 
divan when the ship took the roll which 
broke loose the divan previously mentioned, 
and he was thrown about in such a way that 
his neck was injured. The passengers sued 
the defendant ship owner for negligence in 
failing to fasten the furniture properly, its 
allowing passengers to use the public rooms 
during a severe storm, and faulty navigation 
of the ship during the prevailing weather 
conditions. A verdict was returned for the 
defendant. This was reversed on appeal be- 
cause of error in the court’s charge to the 
jury. 

“The principal issue was whether in view 
of what knowledge of the storm and of 
prevailing weather conditions the master of 
the ship was shown to have had he took 
the requisite precautions for the safety of 
his passengers. The defendant’s evidence 
was to the effect that though the ship was 
in the area of a storm the roll which caused 
the damage was not to be foreseen because 
it was due to a ‘freak sea’ in which were 
found ‘confused swells.’ The plaintiff con- 
tended that the conditions encountered 
which caused the furniture to break loose 
were to be expected in view of the weather 
reports received by the ship and that they 
were injured because the master negligently 
failed to navigate accordingly and other- 
wise to use due care for their safety. It 
was the duty of the master to protect his 
passengers from harm with the care, skill 
and prudence which an ‘exceedingly com- 
petent and cautious man would bring to the 
task in like circumstances.’ . However, 
having early in the charge told the jury 
just that, the judge shortly before submitting 
the case complied, over the objection of 
plaintiffs’ attorney, with a request of the 
defendant and charged the jury as follows: 
‘You may not find that the master of the 
Quirigua was negligent as to the manner 
in which the ship was navigated at the time 
of the occurrence causing plaintiffs’ injuries, 
if you find that he fairly exercised his judg- 
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ment and skill in shaping the vessel’s course 
and speed according to the conditions of 
wind and sea as he observed them at that 
time, and in accordance with the storm 
warnings he received on the ship.’ This was 
a binding instruction in absolute terms which 
forbade the jury to find that the ship was 
negligently navigated, provided the master 
fairly exercised, not necessarily the judg- 
ment and skill of an exceedingly competent 
and cautious master in like circumstances, 
but his own judgment and skill, whatever 
they may have been. However poorly 
equipped a jury may be to do so it not 
only must determine in respect to naviga- 
tion whether or not the master was attentive 
to his duties and exercised his skill and best 
judgment under any given circumstances 
but it must in addition be satisfied that the 
master exercised a very high degree of care 
and skill in so doing. The care, skill 
and judgment which he is bound to exercise 
are to be tested by the standard the law 
establishes and not solely by that which the 
very master accused of negligent navigation 
has deliberately set by and for himself.” 
Judgment for the defendant was reversed 
and the cause remanded.—Voltmann et al., 
appellants v. United Fruit Company. United 
States Circuit Court of Appeals, Second 
Circuit. February 5, 1945. 11 CCH Nec r- 
GENCE CASsEs 936. 

William A. Hyman, Harold W. Hayman, for 
plaintiffs, appellants. 

Burlingham, Veeder, Clark & Hupper, Ray Rood 
Allen, C. B. M, O’Kelley, Herbert M. Lord, for 
defendant, appellee. 


STREET RAILWAY’S 
LIABILITY—NEW TRIAL 


(ILLINOIS) 


e Weight of the evidence 
Judge’s duty on motion for new trial 


Plaintiff was injured while boarding the de- 
fendant’s street car. The jury returned a 
verdict in favor of plaintiff. One of the 
grounds relied on by the defendant in its 
motion for a new trial was that the verdict 
was against the weight of the evidence. In 
passing on this motion the trial court said: 


“I still feel that the court which, knowing all 
of the evidence and the facts, must submit it 
to the jury under the law, should not, because 
he disagrees with a verdict, reverse same. In 
effect, this tells them that if they agree with 
the court their verdict stands, if it does not, 
it is worthless.”’ 


The Illinois Appellate Court held this an 
incorrect statement of the law; that it is 
the duty of the trial judge on a motion for 
a new trial to set aside the verdict if it is 
not supported by a preponderance of the 
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evidence. (The Appellate Court, on the 
other hand will set aside a verdict only if it 
is against the manifest weight of the evidence. 
That it is against the preponderance of the 
evidence merely, is no concern of the Ap- 
pellate Court.) After verdict, “it is the duty 
of the trial judge to consider the weight of 
the evidence and if he is of the opinion that 
plaintiff has not proven his case by a pre- 
ponderance of the evidence, taking into con- 
sideration the fact that the jury has found 
otherwise, it is his duty to set aside the 
verdict and grant a new trial.” The case 
was reversed and remanded to the trial 
court with directions to pass on the question 
of whether or not the verdict was against 
the preponderance of the evidence.—Read v. 
Cummings, Recr., etc., et al. appellants. 
Illinois Appellate Court, First District. 
February 6, 1945. Released February 20, 
1945. 11 CCH Nec iicence Cases 1016. 

Frank Kriete, W. F. McLaughlin, Arthur J. 


Donovan, William J. Flaherty, Chicago, Ill., for 
appellants. 


Clarence M. Dunagan, Chicago, IIl., for appellee. 
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